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there must be sufficient evidence upon which a jury could reasonably return a verdict resisting 
the motion." Brown v. City ofPocatello, 229 P.3d 1164, 1168 (Idaho, 2010) (citations and 
internal quotation marks omitted). In other words, "to withstand a motion for summary 
judgment, the plaintiff's case must be anchored in something more solid than speculation." 
Edwards v. Conchemco, Inc., 111 Idaho 851,853,727 P.2d 1279, 1281 (Ct. App. 1986). 
"A moving party is entitled to summary judgment when the nonmoving party fails to 
make a showing sufficient to establish the existence of an element essential to that party's case 
on which that party will bear the burden of proof at trial." Brown, 229 P.3d at 1168. 
Here, as a result of the statutory presumption that Gwartney and Zickau acted within the 
scope of employment and without malice or criminal intent, I.C. § 6-903(e), Syringa has the 
"particularly high" burden ofproving otherwise at trial. Boise Tower Associates, LLC v. 
Hogland, 147 Idaho 774, 784, 215 P.3d 494,504 (2009). As a result, to survive summary 
judgment, Syringa must show "something more solid than speculation" to establish the existence 





In its opposition, Syringa fails to demonstrate that it sufficiently pled conduct adequate to 
overcome the statutory presumption against malice, criminal intent, or conduct outside the scope 
of employment. Syringa also fails to cite anything "more solid than speculation" in support of its 
allegation that Gwartney and Zickau acted with criminal intent. For multiple independent 
reasons, therefore, Count Four against Gwartney and Zickau fails as a matter oflaw. 
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A.	 Syringa Fails to Demonstrate that it Sufficiently Pled Malice, Criminal Intent, or 
Conduct Outside the Scope of Employment. 
Syringa arguments in its Opposition are unavailing, for several reasons. First, Syringa 
confuses the issue by arguing that the allegations in the Complaint "sufficiently put the State 
Defendants on notice of Syringa's claim for tortious interference." Opposition at 6. The State 
Defendants seek summary judgment for failure to allege conduct that would allow a suit against 
Gwartney and Zickau under the Idaho Tort Claims Act ("ITCA") - i.e., failure to allege malice, 
criminal intent or conduct outside the scope of employment - not for failure to allege the 
substantive elements of tortious interference. If Syringa were suing a non-government employee 
-someone who was not shielded by the ITCA- Syringa would have sufficiently stated a claim for 
tortious interference with contract. But under the ITCA, Syringa cannot state a claim for tortious 
interference against a government employee, regardless of how specifically it has pled such 
claim, unless it has also alleged conduct that would overcome the statutory presumption in 
I.C. § 6-903(e). 
In other words, the substantive question of tortious interference with contract is not even 
reached unless the plaintiff establishes that the alleged misconduct is not shielded from liability 
under the ITCA. See Rees v. State, Dep't ofHealth and Welfare, 143 Idaho 10, 14-15 
137 P.3d 397, 401-402 (2006). For this reason, unless Syringa has alleged malice, criminal 
intent, or conduct outside the scope of employment - and it has not - it has not stated a claim for 
tortious interferenc~: by a government employee, regardless of how specifically it has pled the 
elements of tortious interference. Syringa's entire argument about its pleadings, which focuses 
solely on whether it pled tortious interference, is thus misguided and nonresponsive. 
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Second, SyJinga cites no authority in support of its arguments, and its attempt to 
distinguish the authority relied upon by the State Defendants, 1I1yers v. Pocatello, 98 Idaho 168, 
169-170 (1977), is unavailing. Syringa implies, without support, that the definition of "malice" 
in the context ofmalicious prosecution is different than the "malice" required to make out a 
claim against a government employee for tortious interference with contract. Opposition at 6. 
But Syringa misunde:rstands how malice fits into the picture: the element of malice at issue here 
is not specific to the claim of tortious interference with contract (a tort that does not have malice 
as an element). Rather, it is the malice needed to invoke the statutory exception to immunity. It 
is, therefore, the definition of "malice" as the tenn is used in § 6-903(e) that is relevant. 
The Idaho Supreme Court has made clear that the definition ofmalice relied upon by the 
State Defendants is a definition common to each of the torts induded in I.e. § 6-904(3), 
including assault and battery, abuse of process, malicious prosecution, and tortious interference 
with contract. Idaho Code § 6-903(e) provides that "it shall be a rebuttable presumption that any 
act or omission of an employee within the time and at the place ofhis employment is within the 
course and scope of his employment and without malice or criminal intent." In Reco Const. Co., 
Inc. v. City ofIdaho Falls, 124 Idaho 859, 864, 865 P.2d 950, 955 (1993), the court, in 
discussing the element ofmalice in I.C. §6-904(3), stated, "Malice, as used in the foregoing 
statutes, is defined as 'the intentional commission of a wrongful or unlawful act, without legal 
justification or excuse and with ill will, whether or not injury was intended.'" (quoting Anderson 
v. City ofPocatello, 112 Idaho 176, 187-88,731 P.2d 171, 182-83 (1986))(emphasisadded). 
The definition of"malice" in Anderson and Reco Const. Co. is thus the same definition of malice 
at issue here, and Syringa has provided no reason why the courts would require it to be pled with 
particularity in some contexts but not in others. 
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Moreover, Syringa completely ignores the other authority relied upon by the State 
Defendants, Johnson v. N. Idaho College, 350 Fed. Appx. 110 (9th Cir. 2009). In Johnson, the 
Ninth Circuit, applying Idaho law, held that the plaintiff "failed to plead clear facts in the 
[Complaint] to overcome the statutory presumption that a government employee acts within the 
scope and course of his employment while employed by the government and at the place of his 
employment." Id. at 112. 
Johnson and Myers thus establish that (1) malice and (2) conduct outside the scope of 
employment each must be pled with particularity. Although the State Defendants are unaware of 
Idaho authority holding the same to be true for criminal intent, there is no apparent reason - and 
Syringa has provided none - why the courts would impose different pleading requirements for 
two of the three categories of conduct in I.C. § 6-903(e). Syringa has simply "failed to plead 
clear facts" in its Complaint sufficient to overcome the statutory presumption in I.e. § 6-903(e). 
As a result, Count Four against Gwartney and Zickau fails as a matter oflaw. 
B.	 Syringa Fails to Generate a Material Issue of Fact on the Issue of Whether 
Gwartney or Zickau Acted With Criminal Intent. 
Even if Syringa had sufficiently alleged malice, criminal intent, or conduct outside the 
scope of employmem, Syringa has failed to produce any evidence sufficient to raise a genuine 
issue of material fact as to whether the "particularly high" statutory presumption against such 
conduct has been overcome. For this reason, even if this Court chooses to look beyond the 
pleadings to the evidence in the record, Gwartney and Zickau are still entitled to summary 
judgment. 
In its opposition, Syringa claims only that Gwartney and Zickau acted with criminal 
intent. As a result, the only question for the Court is whether Syringa has established a genuine 
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issue of fact sufficient to overcome the statutory presumption against criminal intent. Because 
Syringa does not even argue, let alone cite evidence in support" of one of the elements of 
criminal intent, Syringa has not met its burden. Moreover, the "evidence" that Syringa cites falls 
short of creating an issue of material fact as to the other elements of criminal intent. 
1.	 Syringa's Argument Fails to Account for all of the Elements of "Criminal 
Intent." 
As an initial matter, Syringa's entire argument about the evidence is misguided because it is 
improperly framed. Syringa states that to establish criminal intent, it needs to prove that 
Gwartney and Zickau "knowingly committed a wrongful or unlawful act." Opposition at 7. But 
that is only part of the requirement for demonstrating criminal intent. As Syringa acknowledges, 
the Idaho Supreme Court defines criminal intent as "the intentional commission of a wrongful or 
unlawful act without legal justification or excuse." Anderson v. City ofPocatello, 112 Idaho 
176, 182, 731 P.2d 171, 187 (1987) (emphasis added). Syringa's entire argument is directed 
towards establishing that Gwartney and Zickau acted wrongfully or unlawfully; Syringa makes 
no argument - and points to no evidence - that Gwartney or Zickau had neither legal justification 
nor excuse for their actions. Moreover, Syringa does not even respond to the argument made by 
Gwartney and Zickau that because any direction to ENA to work with Qwest would have been 
consistent with Amendment One to SBPOs 01308 and 01309, it would have had legal 
justification and excuse. Memo. at 15-16. 
This failure to address all of the requirements of criminal intent is, by itself, fatal to 
Syringa's argument, and Gwartney and Zickau are entitled to summary judgment on this basis 
alone. See, e.g., Badell v. Beeks, 115 Idaho 101, 102,765 P.2d 126,127 (1988) ("The moving 
party is entitled to judgment when the nonmoving party fails to make a showing sufficient to 
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establish the existence of an element essential to that party's case on which that party will bear 
the burden of proof at trial."). 
2.	 Syringa has failed to Establish a Genuine Issue of Material Fact Regarding 
Any of the Elements of Criminal Intent. 
Moreover, thi~ "evidence" cited by Syringa in its Opposition falls far short of establishing 
a genuine issue ofmaterial fact regarding the remaining elements of criminal intent, 
wrongfulness or unlawfulness. Indeed, although Syringa avers that "[s]o many outstanding 
questions of material fact remain in support of[its] claim for tortious interference with contract," 
Opposition at 2, Syringa merely sets out a laundry list of "facts" without ever explaining how 
any of them create a question of material fact sufficient to avoid summary judgment or even 
stating what those questions of material fact consist of. Instead, Syringa's argument is anchored 
solely in speculation and inference upon inference. 
As an initial matter, much of the "evidence" Syringa cites in its Opposition is 
inadmissible under the Idaho Rules of Civil Procedure and Idaho Rules of Evidence and is 
therefore not properly considered by this Court on summary judgment. In particular, as set forth 
in the State Defendants' Memorandum in Support of Motion to Strike and Disregard Testimony, 
filed concurrently herewith, the following evidence is inadmissible: (1) the subjective beliefs and 
hearsay expressed in the deposition testimony of Robert Hough, discussed in the Opposition at 
pp. 8-9; (2) the hearsay statements in the e-mail from Bob Collie to Rex Miller, discussed in the 
Opposition at p. 9; and (3) the hearsay statements in the e-mail from Bob Collie, discussed in the 
Opposition at p. 10. 
This leaves as "evidence" of criminal intent only the following: 
1. An alkged conditional threat from Gwartney to Greg Lowe on December 8, 2008. 
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2.	 The fact that the State issued amended SBPOs to ENA and Qwest. 
3.	 An alleged conditional threat from Gwartney to Mr. Lowe on July 15,2009. 
4.	 Documents indicating that representatives of th(: State met with ENA and/or 
QWt~st between January 20 and February 26,2009. 
5.	 Documents indicating that the lEN Strategic Engagement Plan changed consistent 
with the amended SBPOs. 
None of these are sufficient to raise a genuine issue of material fact that Gwartney or Zickau 
acted with criminal intent or outside the scope of employment. The alleged conditional threats 
by Gwartney are simply insufficient to establish criminal intent absent evidence either that the 
conditions of the threat were satisfied or that Gwartney followed through on the alleged threats-
evidence that is strikingly absent here. See Beco Const. Co., 124 Idaho at 864, 865 P.2d at 955. 
Moreover, even if the alleged threat on July 15,2009, was outside the scope of Gwartney's 
employment, its timing makes it wholly irrelevant to the claims asserted by Syringa. Syringa's 
allegations of tortious interference with contract are tied to the time period prior to the 
amendments to the SBPOs - i.e., prior to February 26,2009. An alleged threat occurring at a 
dinner meeting occurring several months later is simply not relevant to those allegations. 
Syringa's other admissible evidence that it points to in support of its allegations is merely 
evidence of meetings, amended SBPOs, and documents reflecting changes in the lEN Strategic 
Plan consistent with the amended SBPOs. There is no evidence of any wrongdoing at any 
meeting -let alone evidence of wrongdoing on the part of Gwartney or Zickau. There is 
likewise no evidence that the creation of the amended SBPOs or the related documents was 
unlawful. Moreover, even if there were such evidence, there is nothing indicating that Gwartney 
or Zickau acted unlawfully. 
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Notably, Syringa's only allegation of unlawful activity is its claim that the amended 
SBPOs violated procurement law. This allegation is contrary to the determination of Bill Burns, 
the Administrator of the Division ofPurchasing at IDA. See Affidavit ofBill Burns filed with 
this Court on March 19,2010 ("Burns Aff."), ~~ 1-9, 12, Exhibit A. Moreover, even if the 
amended SBPOs had violated procurement law, that would not establish that Gwartney or Zickau 
acted unlawfully. The violation ofprocurement law would have resulted from the issuance of 
the amended SBPOs,. and the "unlawful" actor would, therefon:, be the "issuer." Syringa does 
not even allege that Gwartney or Zickau issued the amended SBPOs or caused them to be issued, 
only that their actions somehow "resulted in the State issuing Amended SBPOs." Opposition at 
14. The undisputed evidence establishes that the amended SBPOs were authorized by Bill Burns 
and executed by Mark Little. Burns Aff., ~~ 3-9, 12, Exhibit A; Affidavit of Mark Little filed 
with this Court on March 19, 2010, ~~ 18-19, Exhibits K-L. As a result, even if the amended 
SBPOs violated procurement law, Syringa has failed to present any evidence that Gwartney or 
Zickau acted unlawfully, let alone with criminal intent. 
Syringa's admissible evidence therefore fails to establish a genuine issue of material fact 
as to criminal intent. This result does not change even if Syringa's inadmissible evidence is 
considered. That evidence, taken in the light most favorable to Syringa, would establish only 
that (1) there was a bias against Syringa in the IDA; (2) unspecified "rules of engagement" 
favored Qwest; (3) Gwartney and Zickau were under some pressure to give Qwest a cut of the 
lEN; and (4) ENA's. requests to quote circuits from multiple providers were denied. This 
"evidence" does not raise a genuine issue of material fact as to criminal intent of Gwartney or 
Zickau. First, an allegation of general bias at an agency is not evidence of criminal intent on the 
part of any particular individual at the agency. Second, there is no evidence that Gwartney or 
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Zickau issued the "mles of engagement," nor that any such rules were wrongful or unlawful and 
without legal justification or excuse. Third, evidence of pressure on Gwartney and Zickau is not 
evidence of wrongful action. Fourth, there is no evidence that Gwartney or Zickau was the 
individual who alleg,edly denied ENA's requests, nor that any such denial was made with 
criminal intent. 
In short, even if all of Syringa's "evidence" is considered, Syringa's argument is 
"anchored in [nothing] more solid than speculation," and, as a result, is insufficient to survive 
summary judgment. Edwards v. Conchemco, Inc., 111 Idaho 851, 853, 727 P.2d 1279, 1281 (Ct. 
App. 1986). Syringa has cited no direct evidence ofcriminal intent - nor ofmalice or relevant 
conduct outside the scope of employment. Instead, Syringa improperly attempts to rely upon 
purely circumstantial evidence from which a genuine issue ofmaterial fact regarding criminal 
intent would require inference upon inference upon inference. See Splinter v. City ofNampa, 74 
Idaho 1, 11,256 P.2d 215, 221 (1953) ("inference cannot be based upon inference, nor 
presumption on presumption"); Swetland v. New World Life Ins. Co., 206 P. 190, 197 (Idaho 
1922) ("An inference of fact is not a sufficient basis upon which to found another inference of 
fact.). 
Moreover, as stated earlier, Syringa has not pointed to any evidence, nor made any 
argument, that Gwartney and Zickau acted without legal justification or excuse. Notably, even if 
Gwartney or Zickau had any involvement in recommending or agreeing to a multiple award or to 
the amendments to the SBPO's, such conduct would have been pursuant to the advice given by 
Melissa Vandenberg, the counsel for IDA, and would not have been "without legal justification 
or excuse." See Schossberger Aff., Exh. B., p. 363, L. 15 - p. 371, L. 13 (Continued deposition 
of Greg Zickau); Exh. C., p. 210, L. 21 - p. 212, L. 6. (deposition of Mike Gwartney); see 
REPLY TO PLAINTIFF'S OPPOSITION TO STATE DEFENDANTS' MOTION FOR 







Memorandum in Opposition to Syringa's Motion to Continue at 9-13. For this reason, even if 
Syringa had cited to evidence sufficient to raise a genuine issue of fact as to whether Gwartney 
and Zickau had met part of the test for criminal intent by intentionally acting wrongfully or 
unlawfully - and it did not - Syringa has nevertheless failed to raise a genuine issue of material 
fact as to whether thl~ actions of Gwartney or Zickau met all the elements of criminal intent. 






Syringa's Opposition changes nothing. Syringa initially failed to allege malice, criminal 
intent, or conduct outside the scope of employment regarding Gwartney and Zickau. Syringa has 
subsequently failed to generate any evidence raising a material issue of fact thereto. Thus, the 
State Defendants' motion for summary judgment should be granted on Count Four against IDA 
given that Syringa does not oppose the motion. The motion should likewise be granted in favor 
of Gwartney and Zickau for the reasons provided herein. 
RESPECTFULLY SUBMITTED THIS 23rd day of November, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
~ P-.-J~~By ~ark,ISB NO:l6 
Steven F. Schossberger, ISB No. 5358 
Attorneys for Defendants Idaho Department of 
Administration; J. Michael "Mike" Gwartney 
and Jack G. "Greg" Zickau 
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EX I  i
Page 363 Page 365 
..+--- A Yes; 1 MR. LOMBARDI: Yeah, through and 
2 Q. But the direction to the Division of 2 
3 Purchasing came from the office of the CIO; do 3 
4 you agree? 4 
5 A. Not solely. The amendments were done -- 5 
6 certainly we had a piece of that, we had a role 6 
7 in that, and it was a prominent role. But that 7 
8 was done in conjunction with the reviews by the 8 
9 deputy attorney general and reviews by Mark and 9 
10 whoever else he may have: had working with him in 10 
11 the Division of Purchasing. 11 
12 Q. What role did the deputy attorney 12 
13 general play in the decision to issue the letter 13 
14 of intent of January 20, 2009? 14 
15 A. I have no idea. 15 
16 Q. What role did the deputy attorney 16 
17 general play in the decision to issue the initial 17 
18 statewide blanket purchase orders of January 28, 18 
19 2009? 19 
20 MR. SCHOSSBERGER: Object to form; vagu 0 
21 and overly broad. 21 
22 THE WITNESS: I have no idea what role 22 
23 she had in that. 23 
24 Q. (BY MR. LOMBARDI) What role, if any, 24 
25 did your deputy attorney f7 
including -_. through and including February 26, 
2009 when the amended SBPO was issued. 
MR. THOMAS: Thank you. 
THE WITNESS: Up to February 26 of 2009, 
I don't recall all the conversations that we had. 
Q. (BY MR. LOMBARDI) Did you prior to 
February -- prior to and including February 26, 
2009, have any communications with the deputy 
attorney general concerning whether the amended 
SBPO complied with the requirements of the Idaho 
code? 
A. I did not have a specific conversation 
that I recall with Melissa or e-mail 
communication with Melissa that I recall 
specifically addressing those issues. That's 
what I presume her review process is comprised of 
though, making sure that we're legal. 
Q. Who, to your knowledge, if anyone, 
communicated with Melissa Vandenberg concerning 
the intent to issue a multiple award for the lEN? 
A. I don't know. 
Q. Who, to your knowledge, communicated 
with Melissa Vandenberg concerning the issuance 
Page 364 
1 decision process that resulted in the February 1 
2 26, 2009 amendment to the statewide blanket 2 
3 purchase order? 3 
4 MR. SCHOSSBERGER: Same objections. 4 
5 THE WITNESS: It's my understanding that 5 
6 Melissa Vandenberg revit:wed the proposed 6 
7 amendments, draft amendments, I think after Laura 7 
8 and I had reviewed them imd then worked with Mar 8 
9 on them. 9 
10 Q. (BY MR. LOMBARDI) Did you have any 10 
11 communications with Melissa Vandenberg concern' gl1 
12 the amended SBPOs? 12 
13 A. I believe we discussed them, but I'm not 13 
14 sure. 14 
15 Q. Did you have any -- you say you are not 15 
16 sure. What do you recall discussing with Melissa 16 
17 Vandenberg concerning the lEN procurement up to 17 
18 the 26th of February 2009? 18 
19 MR. SCHOSSBERGER: For the purpose of 19 
20 answering that question" the Department of 20 
21 Administration will waive the attorney-client 21 
22 privilege limited to that communication. 22 
23 You can go ahead and answer if you have 23 
24 a recollection of that communication. 24 
25 MR. THOMAS: Up through January 20, '09? 25 
Page 366 
January 28, 2009? 
A I don't know. 
Q. Who, to your knowledge, communicated 
with Melissa Vandenberg concerning the issuance 
of the amended statewide blanket purchase orders 
on February 26, 2009? 
A. It's my understanding that Laura had 
conversations with Melissa prior to and that Mark 
had conversations with Melissa throughout. 
Q. Did either of them communicate to you to 
tell you what, if anything, they were told by 
Melissa Vandenberg concerning the propriety of 
the amended SBPO? 
A. Not that I recall. Now, you asked about 
that prior to the amendments. I did have, and 
recognizing that it's been waived, I had 
conversations with Melissa after the amendments 
where she indicated to me that she felt they were 
appropriate and legal. 
Q. When was the first such conversation? 
A. I don't recall the date. 
Q. Was it in approximately July of2009? 
A. I don't know. 
Q. Would you relate to me what she said in 
the conversation. 














A. As best I can recall, she simply 
affirmed that everylthing that we had done was 




A. I believe they had terms where they 
would expire, yes. 





Q. Do you recall her saying anything else 
to you? 




master service agreements had not yet expired by 
their terms, they nonetheless had been 
superseded; is that right? 
7 ofprivileged communications, after the 7 A. Correct. 
I 8 9 amendments were released, I had some questions about the status of the Idanet master service 8 9 And I recall the third thing. I knew there was something else that Melissa had advised 
10 agreements, and I spoke with Melissa about the 10 me regarding the master service agreements. She 
I 11 12 status of the Idanet master service agreements. She explained to ml~ through a couple of meetings 11 12 did advise that they could be used only as essentially a bridge purchasing vehicle to get 
13 that the master servJlce agreements had been 13 agencies to the lEN contract. If there was 
I 14 15 superseded by the Idaho Education Network contract for a numb,er of reasons. 14 15 something that should be offered under the lEN contract but perhaps is not currently available 
16 She expressed that for one, the lEN 16 but would be available through some vendor 
I 17 18 contract is a more n:cent date, and therefore, would supercede. She also expressed that the lEN 17 18 through a master service agreement, we could use the master service agreements only in those cases 





therefore, superior to master service agreements 
which were not competitively bid. 




available under the competitively bid lEN 
contracts. 





factor that she had related at that time. One of 
the things she mentioned was that if someone wer 
to use the master set 
23 
24 
communications from Melissa Vandenberg concern 
the lEN projects? 
Tknow I've received written 









superseded, they may well be committing a 





they were specifically about the lEN 
implementation. 





It was that communication that played 
into my communication to, at least to Idaho Fish 




participation in the decision-making process that 
resulted in the amended statewide blanket 
purchase order is concerned, you did not consult 
8 and later to the Department of Environmental 8 with Melissa Vandenberg. 
I 9 10 Quality, that they needed to work within the constructs of legitimate purchasing vehicles that 9 10 A. I honestly think that is a mischaracterization. I was aware that personnel 
11 the State had and that for telecommunications the 11 in my office and personnel within my department 
I 12 13 purchasing vehicle was the lEN contracts or were the lEN contracts and that they superseded master 12 13 were conferring about those amendments with counsel. So if you are trying to make an issue 
14 service agreements that were in place, even 14 that I didn't personally recall or didn't 
I 15 16 though the dates on them still made them appear to be effective. That caused some frustration on 15 16 personally talk with Melissa, I think that is really an improper characterization of what 
17 their part. 17 actually occurred. 
I 18 19 Q. Are the master service agreements terminable by the Statl~ at will? 18 19 Q. What I'm trying to figure out, because I need to find out who actually had face-to-face 
20 MR. SCHOSSBERGER: Object to form; lega 20 contact or direct communication, I'm asking 
I 21 22 conclusion. Q. (BY MR. LOMBARDI) Do you know? 21 22 whether you, as an individual, consulted with Melissa Vandenberg in connection with your 




Q. Do you know if the master service 
agreements were for a stated term? 
24 
25 
amended statewide blanket purchase orders. Tha1 
doesn't exclude the possibility of someone else 
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1 doing it, but I need to know who talked to whom. 1 less. 
2 A. .Fair enough. 2 MR. LOMBARDI: Thank you. 
3 Q. SO, I'm not trying to be improper, but I 3 We can go off the record. 
4 am trying be as precise ,as I can. 4 THE VIDEOGRAPHER: The time is 4:31 and 
5 So let me ask you again: Did you 5 we're off the record. 
6 consult with Melissa Vandenberg in connection 6 (Deposition adjourned at 4:31 p.m.) 
7 with your decision or recommendation to issue the 7 (Signature requested.) 
8 amended statewide blanket purchase orders? 8 
9 A. And I will answer again, no. 9 
10 Q. Okay. To the best of your knowledge, it 10 
11 was Laura Hill or Mark Little; correct? 11 
12 A. That is my understanding of what was 12 
13 transpiring. 13 
14 MR. LOMBARD[: Okay. I have no more 14 
15 questions today. I'll continue the deposition 15 
16 for the record. 16 
17 MR. SCHOSSBERGER: And I will object to 17 
18 your continuing the deposition, for the record. 18 
19 MR. LOMBARDI: I assumed you would. 19 
20 MR. THOMAS: ]['11 join Mr. Schossberger. 20 
21 MS. HAYES: I'll join too. 21 
22 No questions from ENA. 22 
23 MR. THOMAS: None at this time for 23 
~ ~- ~ 
25 THE VIDEOGRA 
Page 372 
1 over today, to be resumed on a later date. 
2 MR. SCHOSSBERGER: From the State's 
3 perspective, this deposition is concluded, 
4 subject to an order from the Court allowing it to 
5 be continued. 
6 MR. LOMBARDI: Thank you, Mr. Zickau. 
7 THE VIDEOGRAF'HER: The time is 4:30 an 
8 we're off the record. 
9 (Off the record.) 
10 (Exhibit 157 marked.) 
11 THE VIDEOGRAPHER: The time is 4:31 an 
12 we're back on the record. 
13 MR. LOMBARDI: Mr. Zickau, thank you for 
14 pointing out that we had not yet identified or 
15 marked your arithmetic worksheet. 
16 THE WITNESS: My public math? 
17 Q. (BY MR LOMBARDI) Could you please tel 
18 me -- I've handed you Exhibit 157. Can you tell 
19 me what that is, please. 
20 A. These are recreated calculations of an 
21 analysis I had performed on the pricing for the 
22 Qwest proposal as compared to the pricing of the 
23 ENA proposal to determine a cost per megabit, an 
24 which I believe shows that the cost per unit on 
25 the Qwest proposal is actually substantially 
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1 didn't come to you, did it? 1 A. I do. 
2 A. Did not, no. 2 Q. Now, first of all, have you ever seen 
3 Q. But it came to members of your team 3 a circumstance where an RFP has been amended 
4 who were dealing with the lEN project after the 4 unilaterally by the State after an award has been 
5 letter of intent; cOlTect? 5 made? 
6 A. That's cor:rect. I 6 MR. SCHOSSBERGER: Object to form. 
7 Q. And in fad, this e-mail, which is 1 7 THE WITNESS: I have not seen it, but I was 
8 dated February 10" came after the Blanket Purchas9 8 told it was not unusual. 
9 Orders had been issued; correct? ! 9 Q. (BY MR. LOMBARDI): Can you tell me 
10 A. Correct. 1 10 who told you. 
11 Q. And the Blanket Purchase Orders were 1 11 A. Department of purchasing. 
12 the contract, weren't they, or notice of the 1 12 Q. Okay. And what did the department of 
13 contract? 13 purchasing tell you about that not being unusual, 
14 A. Notice of acceptance of a bid, yes. 1 14 for the State to unilaterally amend the RFP after 
15 Q. And so th(~ contract was in place with 1 15 the contract's been let? 
16 Qwest and a contract was in place with ENA at the 1 16 MR. SCHOSSBERGER: Object to form. AsSl 
17 time this e-mail of February 10 was created; true? 1 17 facts, foundation. 
18 A. True. Rdiresh my memory on when the 1 18 THE WITNESS: Well, I asked that specific 
19 blanket was issued. 119 question, and I was told it was included in the 
20 Do you have that? 20 RFP, it allowed us to do that, and that it had 
21 Q. January 28th. 21 been used before. 
22 A. Thank you, very much. So that's true. 22 Q. (BY MR. LOMBARDI): Okay. Who told 
23 That's true, then. 23 you that? 
24 Q. Okay. Now, Clint Berry is on the -­ 1 124 A. I believe Ms. Melissa Vandenberg, the 
-.<2....s'--+Jri'i'\g.ht-under Laura!lill -- Laura Hill is actually -"2""'-5----'cw.oJ-Ll!wn""'se~J _ 
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1 kind of forwarding on an e-mail from Clint Berry; I 1 Q. Okay. Then I don't want to know what 
2 correct? I 2 Melissa told you. And I'm sorry. 
3 A. Yes. " 3 Anyone else? Did anyone else tell you 
4 Q. And the (~-mail from -- that Laura is ,4 that? 
5 forwarding is from Clint Berry, Senior Manager, 5 A. No, I questioned -- I won't say herII 
6 Government & Education Solutions for Qwest; 6 name. I questioned her. 
7 correct? I 7 Q. Okay. That's fine. Well, did 
8 A. Correct. 8 Ms. Vandenberg participate in the procurement 
9 Q. And he says, "Thanks again for meeting 9 in the lEN project procurement by providing an: 
10 with Jim and me yesterday afternoon on such short 10 input on issues that weren't legal? 
11 notice." /11 A. Not to my knowledge. 
12 Are you aware of any reason why there 112 Q. Okay. Now, the third page of 
13 should be a hurry-up meeting with Qwest and i 13 Exhibit 42 states "Amendment to State of Idaho 
14 Department of Administration staff responsible for' 14 Contract for the Idaho Education Network," doe 
15 the lEN project after the notice of intent? 115 it, or "RFP l260"? 
16 A. I don't recall. /16 A. It does. 
17 MR. PERFREMENT: Objection to the form of 17 Q. Okay. And do you know who drafted 
18 the question. Argumentative. ! 18 this? 
19 THE WITNESS: I do not recall why there wasl 19 A. Only by reading the front page. 
20 a hurry-up. 
I
I 20 Q. Sure. 
21 Q. (BY MR. LOMBARDI): Okay. Now, 1 21 A. By Clint Berry or his associates 
22 this -- this e-mail talks about an amendment and :22 drafted it. 
23 talks about you can use to amend the RFP award, i 23 Q. Okay. So what understanding -- well, 
24 the Statewide Blanket Purchase Order. 1 24 first of all, were you still getting occasional 
25 Do you see that? ! 25 briefings concerning the lEN project from your 
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MERLYN \V. CLARK, being first duly sworn upon oath, deposes and states as follows: 
1. I am one of the attorneys of record in this action who is representing the State 
Defendants. 
2. I make this affidavit based on my personal knowledge, pleadings and documents 
filed and/or served in this action, and the business records of the Idaho Department of 
Administration. 
3. Attached hereto marked Exhibit A is a true and complete copy of the Chronology 
Re Mike Gwartney's Computer that was created by me from my personal knowledge, the 
pleadings and documents filed and/or served in this action, and the business records of the Idaho 
Department of Administration. This Chronology chronicles the material events that are relevant 
to the loss of the contents ofG. Michael Gwartney's laptop computer when he retired from the 
Idaho Department of Administration. 
4. Attached hereto marked Exhibit B is a true and complete copy of a log of the 
Documents Produced by DOA Defendants From or To Michael Gwartney in this action. 
5. Contrary to the assertions in the Affidavit of David Lombardi in support of 
Plaintiffs Motion to Continue Hearing, documents from the laptop of Michael Gwartney for the 
period October 2,2008 through August 17, 2009 that are responsive to discovery requests in this 
lawsuit have been produced to Plaintiff and the other Defendants. 
6. Affiant has made an extensive search of the records and files in this lawsuit and 
the records and files of the Idaho Department of Administration and has not found any evidence 
that relevant evidence that may have been contained in the laptop computer of Michael Gwartney 
has been lost in this action. 
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7. Steve Schossberger and I met with David Lombardi on November 11,2010. 
During the discussion, I disclosed to Mr. Lombardi that the contents of Mike Gwartney's 
computer had been deleted and described all the efforts we have made to recover everything 
relevant to the lawsuit. I told Mr. Lombardi that I was satisfied that no relevant evidence had 
been lost. David expressed concern that we could not recover everything because he stated that 
Mike's calendars that were produced were mostly blank and he reminded us that there were 
issues with Greg Zickau's calendars when we had to reprint them in landscape format to print the 
full entry on each date. He stated we would not be able to do that with Mike's computer when 
his hard drive is unavailable. 
8. It should not matter with respect to dates on Mike Gwartney's calendar that were 
blank, because that was not the issue with Greg Zickau's calendar; the dates were not blank, 
rather the entry was incomplete because it was printed in portrait format and we needed to print 
the calendar in landscape format to get the complete entry. Dates on Mike's calendars that are 
blank, will still be blank whether printed in portrait or landscape format. 
9. Mr. Lombardi questioned why we waited three months to tell him and I told him 
it was taking this long to recover everything we could from others who would have emails to or 
from Mr. Gwartney, and that we were expecting to receive the final batch of documents the 
following day. I told him that I was telling him now because Steve Schossberger and I felt he 
needed to know prior to the hearing on November 30, 2010. 
10. In Plaintiffs Memorandum in Support of Motion for Continuance, at pp. 8-9, 
Plaintiff asserts that it submitted to the State Defendants, Requests for Production Nos. 51, 52 
and 53, which sought production of calendars for the timeframe September 1,2008 through July 
31, 2009 for Mr. Gwartney, meeting notes and otherwise personal notes concerning the lEN for 
AFFIDAVIT OF MERLYN W. CLARK IN OPPOSITION TO MOTION TO 
CONTINUE HEARING - 3 
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....,.... 
the same timeframe for Mr. Gwartney, and telephone messages concerning the lEN for the same 
timeframe for Mr. Gwartney. 
11. PlaintIff asserts in its Memorandum, at p. 9, that "The State Defendants responded 
that they did not have in their possession, custody, or control any of the above requested 
information for any of the individuals, including Mr. Gwartney., (Lombardi Aff. ~ 8)." This 
statement is inaccurate and misleading. 
12. The State Defendants responded to RFPs 51, 52, and 53 as follows: 
RESPONSE TO REQUEST FOR PRODUCTION NO. 51: The calendars for the 
requested time period for the identified individuals will be produced. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 52: Defendant objects on the 
grounds that the request is overly broad, unduly burdensome, so vague as to be 
unanswerable, and not reasonably calculated to lead to the discovery of admissible 
evidence. Subject to and without waiving the objections, DOA has located and will 
produce the notes of Greg Zickau per this request even though he is not specifically 
named in the request. DOA does not have in its possession, custody or control any 
meeting notes or personal notes responsive to this request for the identified individuals. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 53: DOA does not have in its 
possession, custody or control any telephone messages responsive to this request for the 
identified indi viduals. 
13. In response to a telephone call from Mr. Lombardi on November 2,2010 asking 
for clarification of the responses to RFP 52 and 53, I emailed him that the State Defendants had, 
in addition to searching the records of the DOA, inquired of the named individuals whether they 
had in their personal possession any of the documents requested, that the named individuals had 
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none, and that the responses were meant to include not only the Department records but also the 
personal records of the named individuals. This email was followed by Supplemental Responses 
to Idaho Department of Administration's Response to Plaintiffs Second Set of Requests for 
Production of Documents and Interrogatories, which provided the same responses. 
14. Plainti ff also asserts in its Memorandum at pp. 9-10, that "00. there is good reason 
the State Defendants have been unable to find information in response to Requests 51, 52 and 53, 
as well as others" and then goes on to assert it is because Mr. Gwartney's computer was deleted 
some time after he left the employment of the Department on July 30,2010. This statement is 
inaccurate and misleading. 
15. The electronic calendars for the named individuals, including Mr. Gwartney for 
the period January 1, 2009 through September 19, 2009 were produced to Plaintiffs in response 
to the Public Records Request of Susan Heneise, Givens Pursley, which was received on 
September 15,2009 and produced on September 29,2009, before any deletion of content ofMr. 
Gwartney's computer occurred. Any nonelectronic calendars, of which there are none, would 
not have been affected by the deletion ofMr. Gwartney's computer. The only timeframe 
unavailable for Mr. Gwartney's electronic calendars is September 2,2008 through December 31, 
2008, which is irrelevant because the Letter of Intent to award the contracts to ENA and Qwest 
that are at issue in this case were issued January 20,2009. 
16. The Public Records Request of Susan Heneise, Givens Pursley, that was received 
by the Department on September 19, 2009, also requested production of: "Copies of any and all 
documents and information in any way related to the "Phase 2 Schools" as the term applies to the 
Idaho Education Network, including but not limited to correspondence, communications of any 
type, notes, agendas, schedules, spreadsheets, invoices, billing statements, vendor price 
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estimates, and memoranda." This request was broad enough to include the meeting notes and 
telephone messages concerning the lEN for Mike Gwartney, and the other named individuals 
that are covered by RFPs 52 and 53. All documents, including any such documents that may 
have been on Mike Gwartney's computer at that time were produced in response to the Public 
Records Request. 
17. There has been no spoliation of relevant evidence. 
18. Furth~:r, Affiant sayeth naught. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SUBSCRIBED AND SWORN before me this~~ day of November, 2010. 
~~
 '~UbliCW I~aho~ 
ResIdmg at ~.",-~~~,uu!.~,!",,~~~--=------­....
My commission expires _k"-----L..A""'~:.-~4_-L..r'----__ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on thisd3 day of November, 2010, I caused to be served a 
true copy of the foregoing AFFIDAVIT OF MERLYN W. CLARK IN OPPOSITION TO 
MOTION TO CONTINUE HEARING by the method indicated below, and addressed to each of 
the following: 
David R. Lombardi _ US. Mail, Postage Prepaid 
Amber N. Dina A- Hand Delivered 
GIVENS PURSLEY LLP _ Overnight Mail 
601 W. Bannock A .. E-mail 
P.O. Box 2720 __ Telecopy 208-388-1300 
Boise, Idaho 83701 
[Attorneys for Plaintiff] 
B. Lawrence Theis ___ US. Mail, Postage Prepaid 
Meredith Johnston Hand Delivered 
Steven J. Perfrement ___ Overnight Mail 
HOLME ROBERTS & OWEN LLP ~_ E-mail 
1700 Lincoln Street Suite 4100 ----:t-- Telecopy 303-866-0200 
Denver, Colorado 80203 
[Attorneys for Qwest Communications Company, LLC] 
Phillip S. Oberrecht ___ US. Mail, Postage Prepaid 
Leslie M.G. Hayes Hand Delivered 
HALL FARLEY, OBERRECHT & BLANTON, P.A. ___ Overnight Mail 
702 W Idaho, Ste 700 A E-mail 
P.O. Box 1271 Eo Telecopy 208-395-8585 
Boise, ID 83701 
[Attorneys for ENA Services, LLC] 
Robert S. Patterson ___ US. Mail, Postage Prepaid 
BRADLEY ARANT BOULT CUMMINGS LLP Hand Delivered 
1600 Division Street, Suite 700 ___ Overnight Mail 
Nashville, TN 37203 E_E-mail 
[Attorneys for ENA Services, LLC] ---XL- Telecopy 615-252-6335 
Stephen R. Thomas US. Mail, Postage Prepaid 
MOFFATT, THOMAS, BARRETT, ROCK Hand Delivered 
& FIELDS, CHARTERED Overnight Mail 
101 S. Capitol Blvd., 10th Floor ~ E-mail 
P.O. Box 829 --+ Telecopy 208-385-5384 
Boise, ID 83701 
[Attorneys for Qwest Communications Company, LLC] 
AfA. }(~~~ ~_/-_ 
Steven F. Scl~ossberger~ 
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CHRONOLOGY RE MIKE GWARTNEY'S COMPUTER 
EVENT 
Letter of Intent was issued by IDA to award the lEN contract to ENA and Qwest. 
IDA issued SBPO to Qwest 
IDA issued SBPO to ENA 
IDA issued SBPO Amendment 01 to Qwest. 
IDA issued SBPO Amendment 01 to ENA 
Notice of Tort Claim was served on IDA by Syringa. 
Melissa Vandenberg, Deputy Attorney General assigned to IDA, sent an email to 
Garry Lough, Brady Kraft, Michael Guryan, Greg Zickau, Teresa Luna, Mike 
Gwartney, Mark Little, Bill Bums, with a cc to Sally Brevick informing them 
that: 
"With the filing of the Notice of Tort Claim, the State has an obligation to retain 
all documents, correspondence, and materials related to the lEN contract, 
communications with the providers, and internal communications. In other 
words., no documents, e-mails, etc. should be deleted. It is what is called a 
"litigation hold," and any destruction of documents, e-mail, etc. can be viewed as 
a sanction-able offense by the court." 
"I am not asking you to produce all of these e-mai1s, documents at this time. I am 
advising you that you must save them - no matter how mundane or otherwise 
routine. Greg, this requirement includes any meeting invitations, agenda notices, 
or other administrative things that Sally may send out (which is why I have copied 
her)." 
"My suggestion is that you each create a folder to keep all lEN related documents, 
e-maiL:;, etc., and keep all of those documents. The important thing to remember 
is that you cannot delete anything nor can you shred anything related to this 
matter. I know this may create some storage problems, but those can be 
overcome - sanctions in any possible lawsuit cannot." 
"As for records, e-mails already deleted, if they can be restored, please do so 
now.'" 
"Please forward this e-mail to any other Administration employees (or Education 




















any private party, so please do not forward to ENA or Qwest. Teresa, while I am 
not the Education's attorney, and as regrettable as this is, you may want to 
forward to Tom to advise him that he will need to retain his e-mails, notes, 
documents on this as well." 
A Public Records Request from Ken McClure, Givens Pursley, was received by 
IDA. Among other things, the Request asked for: 
"All internal correspondence, e-mails, letters or other forms of 
communication between Idaho Department of Administration personnel 
regarding the Idaho Education Network that is not attorney client or 
attorney work product privileged." 
Melissa Vandenberg responded to Ken McClure with a complete response to his 
Public Records Request. 13,451 documents were provided. They were through 
August 6,2009. 
The documents produced included emails and correspondence that 
were responsive to the Request from Mike Gwartney's laptop 
computer for the period prior to August 6, 2009. 
Second Public Records Request from Susan Heneise, Givens Pursley, was 
received by IDA. Among other things, the Request asked for: 
"Copies of any and all calendars from Jalluary 2, 2009 through the date of 
your responses, regardless of format (i.e. electronic, paper) , maintained 
by or on behalf of Teresa Luna, Mike Gwartney, Laura Hill, Greg Zickau, 
and Terry Pobst-Martin." 
"Copies of any and all documents and information in any way related to 
the "Phase 2 Schools" as the term applies to the Idaho Education Network, 
including but not limited to correspondence, communications of any type, 
notes, agendas, schedules, spreadsheets, invoices, billing statements, 
vendor price estimates, and memoranda." 
Melissa Vandenberg responded to Susan Heneise with a complete response to her 
Public Records Request. 1,778 documents produced were through September 29, 
2009. 
The letter states the IDA is producing, among other things: 
"Copies of all requested calendars. Please note that none of the identified 
individuals keep a hardcopy calendar; only electronic calendars. Please 















it was either HIPAA protected (e.g., personal medical appointments with 
physician information in the appointment) or attorney-client privileged. 
Finally, please note that Greg Zickau's calendars were archived twice in 
the last calendar year due to computer issues. The active calendar show 
appointments from August 23, 2009 forward, and the archived calendars 
show appointments prior to August 23, 2009." 
"Copies of all documents and information related to Phase 1b schools (you 
reference Phase 2 schools, but it is actually Phase 1b schools)." 
The documents produced included J. Michael Gwartney Calendars 
from January - September 19, 2009. 
Verified Complaint and Demand for Jury Trial filed by Syringa. 
Mike Gwartney retired from IDA and that was his last day in the office. He left 
his laptop computer in its docking station on his desk when he exited. He did not 
delete its contents nor did he give anyone any instructions about what to do with 
the computer. The laptop is one of several that are leased by the State and 
assigm~d to IDA employees. When an employee leaves, it is the practice of the 
Department to clean the computer and assign it to a new employee. It is also done 
when a computer lease expires and the computer is returned to the lessor. 
Six pdf documents on Mike's computer were copied onto a thumb drive and 
transferred to the computer of Jennifer Pike, Mike's administrative assistant. 
Emails were not included in the transfer. The pdf documents do not relate to the 
Idaho Education Network. 
Jennifer Pike sent an email to IDA CIO Service Desk: "In order to get Teresa 
moved in to her new position as Director, we need to swap the computer that is 
currently in the Director's Office with the one in Teresa Luna's Office. Would 
you be available to do so sometime today? After we swap them, we may want to 
ensure that the computer that came from the Director's Office is cleaned and that 
the password is reset to the generic code." 
Duane Gaerte reported in the Department Incident Log that he moved Mike's 
laptop out of his office and put it in the comer in Teresa's office. He added 
"Jennifer will let me know when to move Teresa"s computer to Mike's office." In 
an interview with Edith Pacillo, Mr. Gaerte reported that he turned the computer 
on and put the only six pdf documents on the computer onto a thumb drive that 
was given to Jennifer Pike. Mr. Gaerte stated he did not remove Mike's profile or 


















Our independent computer expert, Richard Goldston, G2 Research, Inc. reported 
that the computer was cleaned on August 4, 2010. 
David Lombardi called MWC informing him that David is sending a letter 
requesting that the State preserve all of Mike Gwartney's records, emails, 
contents of his computer, etc. MWC assured Mr. Lombardi there is a litigation 
hold on all State Department of Administration records that relate to the case and 
will continue until the case is over. 
MWC sent an email to David Young, the Deputy Attorney General who was 
temporarily assigned to IDA when Melissa Vandenberg terminated her 
employment for IDA, Greg Zickau, Kay Christensen, Kris Coffman, Lynn Mize, 
and Teresa Luna describing Mr. Lombardi's call and MWC's response. 
Lynn \1ize, IDA paralegal, sent an email to Jennifer Pike with a copy ofMWC's 
email regarding Mike's computer. Jennifer Pike responded with an email: "Yep, I 
have all of his stuff. Fortunately, I had already told our IT people not to delete his 
email account until the end of the year. I will just have them keep it active until 
the lawsuit is over." 
MWC received a letter from David Lombardi that states: 
"Although I understand there is a "litigation hold" concerning records 
relating to the IEN procurement and issues raised in the above case, I am 
writing to ask that you please take special care to preserve all records of 
Mr. Gwartney who has recently retired from the State of Idaho. This 
request relates not only to his computer, but to all electronic records, 
wherever located, and to all diaries, calendars - both hard and electronic, 
and any writings which do or may contain reference to the issues in the 
Syringa case." 
Plaintiff served Plaintiffs Second Set ofRFP and Interrogatories to Defendant 
IDA. The RFPs included: 
RFP b·o. 51: All calendars, including electronic and non-electronic calendars for 
the timeframe September 2,1008 through July 31,2009 for each of the following 
individuals: Mike Gwartney, Laura Hill, Greg Zickau, Teresa Luna, Mark Little, 
Sally Brevick, and Mike Guryan. 
RFP ~o. 52: Any and all meeting notes, including electronic, hand written, and 
otherwise personal notes concerning the Idaho Education Network RFP02160 to 
the following individuals for the timeframe Sept(~mber 2, 2008 through July 31, 

















RFP_No. 53: Any and all telephone messages, including electronic and 
handwritten concerning the Idaho Education Network RFP02160 for ach and 
every of the following individuals for the timeframe September 1, 2008 through 
July 31 2009: Mike Gwartney, Laura Hill, Greg Zickau, Teresa Luna, Mark Little, 
Sally Brevick, and Mike Guryan. 
The Interrogatories included: 
Interrogatory No.7: Steve Schossberger, counsel for the State ofIdaho, 
represented inopen court on Tuesday, August 3,2010 that the document 
QWEST000327 which was an email from Clint Berry sent to state employee 
Mark Little on Tuesday, January 27,2009, at 3:04 p.m. was deleted by Mr. Little 
and was not, therefore, produced by the Sate of Idaho in response to Syringa's 
public record request of February and August 2009 or its first Request for 
Production ofDocuments of February 2,2010. Please describe each and every 
other electronic record, including email, which relate to the Idaho Education 
Network the Idaho Education [sic] Network RFP02160 from the timeframe 
September 1, 2008 through July 31,2009 which has been deleted by stating the 
following: a) The author b) The recipients c) The date d) the content e) The date 
deleted. 
Interrogatory No.8: Please identify all documents from the timeframe September 
1,2008 through July 31, 1009 relating to the Idaho Education Network RFP 
02160 which have been lost, destroyed, or othef\vise rendered unavailable in tis 
litigation and describe each as follows: a) The author b) The recipients c) The date 
d) The content e) The date when the document was lost, destroyed or made 
unavailable. 
SFS transmitted the August 10,201 0 letter from Mr. Lombardi to Lynn Mize, 
David Young and Teresa Luna. 
Greg Zickau sent an email to Carla Casper informing her that 
"we need to preserve everything Mike worked on due to the lEN lawsuit, 
including Outlook, net work drives, etc.... Mike's laptop is currently in the 
comer of Teresa's office. I don't know what the leasing status is on that machine 
but we need to keep it for now. We also need to preserve any other files, folders 
or documents Mike may have had on the network. Please give necessary 
instructions to your folks in order to preserve all this information." 
Carla Casper send an email to Sam Lair, Frederick Woodbridge, Scott Bailey, 
Tammy Scolari, Steve Tate and John Davidson instructing them "Until the lawsuit 
with Syringa is over we need to make sure we retain everything of Mikes 





















Sam Lair wrote to Carla that Mike's laptop is a 2009 lease so it will be around for 
couple more years. 
Lynn Mize sent an email to Greg Zickau with cc to Teresa Luna, Jennifer Pike, 
Sally Brevick, Michael Guryan, David Young and Kay Christensen that pursuant 
to the meeting with MWC and SFS on August 12,2010, IDA needs to supply 
additional information to answer Syringa's discovery requests for all calendars, 
including electronic and non-electronic calendars, for the timeframe September 1, 
2008 through July 31, 2009 for Gwartney, Hill, Zickau, Luna, Brevick and 
Guryan. She stated that IDA previously disclosed portions of the request through 
Hem~ise's public records request in September 2009 for Gwartney, Hill, Zickau 
and Luna, but no previous disclosure was made for Brevick or Guryan. She 
requested calendar information for: 
Gwartney-September 1, 2008 through December 31, 2008 (prior disclosure was 
January 1,2009 through September 19,2009. 
Lynn also requested all meeting notes, including electronic, handwritten and 
otherv/ise personal notes concerning the lEN RFP02l60 for the timefi'ame 
September 1, 2008 through July 31, 2009 from Mike Gwartney and the others. 
Jennifer Pike sent an email to Greg Zickau that she does not believe Mike ever set 
up his email to archive anything; that when she logs in to his account, the 
calendars that far back are blank with the exception of reoccurring birthdays. She 
states she has a handful of documents from Mike's computer but there are no 
archived files. 
Greg Zickau sent an email to Frederic Woodbridge and Sam Lair requesting they 
look fix Mike's archived calendar information and suggests they also look in 
Mike's laptop which is offline in Teresa's office. Frederic Woodbridge responded 
he would do so. 
Greg Zickau informed Edith Pacillo that, per Fred Woodbridge, Mike Gwartney's 
computer did not have any data on it. Fred Woodbridge reported it appears the 
data was removed on July 30,2010, Mike's last day in office. Mr. Zickau stated 
he would ask the IDA security person about forensics tools he may have to search 
the laptop for the information requested in the latest RFP, especially Interrogatory 
No.7. 
Edith Pacillo informed MWC and SFS that there was an issue with Mike 
Gwartney's computer. It was agreed that the laptop computer would be delivered 
to the offices of HTEH so SFS could have it examined by an independent forensic 
data recovery expert, Richard Goldston, G2 Research, Inc. The computer was 


















Mr. Goldston examined the computer and reported to SFS that the computer had 
not been "wiped" but that data or profile had been deleted. Mr. Goldston was 
unable to recover any relevant data (no emails from 2008, 2009 or March, April 
and May, 2010) from the computer. Mr. Goldston reported that the computer was 
cleaned and emails were deleted on August 4,2009. 
Edith Pacillo interviewed Mike Gwartney about his computer. He informed her 
that he left his laptop computer in its docking station on his desk when he exited. 
He did not delete its contents nor did he give anyone any instructions about what 
to do with the computer. 
Edith Pacillo sent an email to Greg Zickau requesting that he do whatever he can 
to preserve any electronic records from Mike's computer that were backed up in 
other places, such as the exchange, the network drives, or on Jennifer's computer. 
Greg Zickau replied that he had already taken steps to do so. 
Greg Zickau reported that Fred Woodbridge was unable to retrieve any usable 
files from Mike's laptop. 
Greg also reported that Jennifer was unable to retrieve any archived files from 
Mike's account. 
SFS reported to Edith Pacillo, Kay Christensen and Kris Coffman that Mr. 
Goldston was unable to recover any relevant data (no emails from 2008, 2009 or 
March, April and May, 2010) from Mike's computer. Mr. Goldston reported that 
the computer was cleaned and emails were deleted on August 4, 2010. SFS stated 
"We have now exhausted all of our avenues of recovery." 
David Brown reported we have Michael Gwartney Emails in a date range from 
July 16,2008 through September 14,2009. Many have Gwartney as a cc. There 
are about 125 emails. 
In an effort to capture all emails of Mike Gwartney from other sources, SFS sent 
an email Lynn Mize, the paralegal at DOA: Request the department search all 
computer records of staff who had any involvement with the lEN from October 
2008 through July 30,2010 and gather any emails sent to or received from Mike 
Gwartney. 
IDA Responsee to Plaintiffs Second set ofRFP and Interrogatories as follows: 
RESPONSE TO REQUEST FOR PRODUCTION NO. 51: The calendars for the 
requested time period for the identified individuals will be produced. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 52: Defendant objects on 










be unanswerable, and not reasonably calculated to lead to the discovery of 
admissible evidence. 
Subjeet to and without waiving the objections, DOA has located and will produce 
the notes of Greg Zickau per this request even though he is not specifically named 
in the request. DOA does not have in its possession, custody or control any 
meeting notes or personal notes responsive to this request for the identified 
individuals. 
RESPONSE TO REQUEST FOR PRODUCTION NO. 53: DOA does not have 
in its possession, custody or control any telephone messages responsive to this 
request for the identified individuals. 
ANSWER TO INTERROGATORY NO.7: Objection: this interrogatory is 
overly broad, vague, unduly burdensome and impossible to answer as 
propounded. Subject to and without waiving the foregoing objections, DOA will 
produce documents "which relate to the Idaho Education Network RFP02160 
from the timeframe September 1, 2008 through July 31, 2009" which were 
deleted in the normal course of business before there was any litigation hold in 
effect, which have been recovered from the deleted computer files, for Bill Burns, 
Gail Ewart, Greg Zickau, Mark Little and Tom Nordberg. 
ANSWER TO INTERROGATORY NO.8: Objection: this interrogatory is 
overly broad, vague, unduly burdensome and impossible to answer as 
propounded. Subject to and without waiving the foregoing objections, DOA is 
not aware of any documents, which have not already been produced, from the 
timeframe September 1, 2008 through July 31, 2009 relating to the Idaho 
Education Network RFP02160 which have been lost, destroyed, or otherwise 
rendered unavailable in this litigation. 
1112/1 0	 David Lombardi called MWC and inquired about IDA's Responses to RFP Nos. 
48,52,53 and 57. MWC told David he would inquire and respond. 
11110/10	 MWC responded by email to David Lombardi as follows: 
In the IDA's Responses, we raised objections which are stated in the Responses and I 
will not repeat them here. The IDA does not waive those objections. Notwithstanding 
the objections, I have learned and supplement the IDA's Responses as follows: 
RFP No. 48. The Supplemental Response is there have been no Statewide Blanket 
Purchase Orders or other contracts for multiple awards under I.e. 67-5718A where some 
or all of the recipients of the award were designated by IDA or the State as equal 
partners; at least none since 1997, which is the extent of my research. 
RFP 1\10. 52. The Supplemental Response is that inquiries to the individuals named that 










the lEN RFP02160 for the timeframe September 1, 2.008 through July 31, 2009, and 
none eire known to exist in the possession of the IDA or the named individuals. The 
initial response was not intended to be a response only as to the IDA. I call to your 
attention that notes of Greg Zickau were produced although he was not among the 
named individuals. 
RFP No. 53. The Supplemental Response is that inquiries to the individuals named that 
were made when the RFP was first received have produced no telephone messages 
concerning the lEN RFP02160 for the timeframe September 1, 2008 through July 31, 
2009, and none are known to exist in the possession of the IDA or the named 
individuals. The initial response was not intended to be a response only as to the IDA. 
No. S7. The Supplemental Response is that there have been no bid protests since 1997 
where protest was made of a multiple award made pursuant to 1. C. Section 67-5718A. I 
did not: research prior to 1997. 
11/1 0/1 0	 Mr. Lombardi contacted MWC and requested the responses be put into a fonnal 
Supplemental Response, which was done. 
11/11/10	 IDA's served its Supplemental Response to Plaintiffs Second set ofRFP and 
Interrogatories. 
In the IDA's Responses, we raised objections which are stated in the Responses 
and I will not repeat them here. The IDA does not waive those objections. 
Notwithstanding the objections, I have learned and supplement the IDA's 
Responses as follows: 
RFP 1'10.48. The Supplemental Response is there have been no Statewide Blanket 
Purchase Orders or other contracts for multiple awards under I.e. 67-5718A 
where some or all of the recipients of the award were designated by IDA or the 
State as equal partners; at least none since 1997, which is the extent of my 
research. 
RFP No. 52. The Supplemental Response is that inquiries to the individuals 
named that were made when the RFP was first received have produced no 
meeting notes concerning the lEN RFP02160 for the timeframe September 1, 
2008 through July 31,2009, and none are known to exist in the possession of the 
IDA or the named individuals. The initial response was not intended to be a 
response only as to the IDA. I call to your attention that notes of Greg Zickau 
were produced although he was not among the named individuals. 
RFP No. 53. The Supplemental Response is that inquiries to the individuals 
name:d that were made when the RFP was first received have produced no 
telephone messages concerning the lEN RFP02160 for the timeframe September 
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the IDA or the named individuals. The initial response was not intended to be a 
response only as to the IDA. 
No. 57. The Supplemental Response is that there have been no bid protests since 
1997 where protest was made of a multiple award made pursuant to 1. C. Section 
67-5718A. I did not research prior to 1997. 
11/11/10	 SFS and MWC met with David Lombardi prior to the commencement of Greg 
Zickau's deposition. During the discussion, MWC disclosed to Mr. Lombardi 
that Mike's computer had been cleaned by IT at DOA and described all the efforts 
we have made to recover everything relevant to the lawsuit. David expressed 
concern that we got everything because he stated that Mike's calendars that were 
produced were mostly blank and he reminded us that there were issues with 
Greg's calendars when we had to reprint them in landscape format to print the full 
entry on each date. He stated we would not be able to do that with Mike's 
computer when his hard drive is unavailable. 
It should not matter with respect to dates on Mike's calendars that were blank, 
because that was not the issue with Greg's calendar; the dates were not blank, 
rather the entry was incomplete because it was printed in portrait format and we 
needed to print the calendar in landscape format to get the complete entry. Dates 
on Mike's calendars that are blank, would still be blank whether printed in portrait 
or landscape format. 
David questioned why we waited three months to tell him and MWC told him it 
was taking this long to recover everything we could from others who would have 
emails to or from Mr. Gwartney, and that we were expecting to receive the final 
batch of documents tomorrow. MWC told him that MWC was telling him now 
because MWC and SFS felt he needed to know prior to the hearing on November 
30,2010. 
11/12/1 0	 Lynn Mize sent an e-mail to MWC and SFS informing them that she had 
transmitted the Teresa Luna emails to and from Mike Gwartney and with that task 
completed, had completed collecting all the IDA staff e-mails to and from Mike 
Gwartney. The staff members from whom she collected e-mails include: Teresa 
Luna, Lynn Mize, Greg Zickau, Michael Guryan, Laura Hill, Terry Pobst-Martin, 
Jennift~r Pike, Melissa Vandenberg, Sally Brevick, Garry Lough, Carla Casper, 
Mark Little, Tom Nordberg, Bill Bums, and Brady Kraft. Lynn also checked 
aCID staff members Gail Ewart, Bill Farnsworth, Robert (Bob) Smith and Debra 
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By DOA Defendants 
From or To 
Michael Gwartney ( 
BEGDOC ENDDOC DATE DOCTYPE FROM TO DESCRIPTION I 
I 1------.---. -----------­ RE: Idaho Education Network (lEN) RFP E-Rate Filingl 
DOA000100 IDOA000100 1/27/2009 Letter 'J. Michael Gwartney District School Superintendents Paperwork 
DOA001254 IDOA001254 12/15/2008 Letter J. MiclJael Gwartne~ -Sill-Surns- -- - ---~_=--~= Request for Declaration of Emergency I 
DOA001255 DOA001255 2/6/2009 Letter __ LM~~a~l_GwC!..rt_neL_ pavi_<iE!~~~___________ RE: Notification of Listed Service Provider 
j RE: Idaho Education Network (lEN) E-Rate Filing DOAO.01258 . DO.. ~0.012.-5JL. f---_1.~2.7/.~Qg..§3 Letter J. Michae.I GW.9r:t.l'1ey__ Distri~t~~h.ool super.in.tend.ents- ... _. Paperwork . D9A00125Q...1!J_0~OQ:1259_1__J/2!1?.909j~~~ J. Mi<;hael Gwartney David Hahn .. __ _ _ RE: RUS Grant Exit Strategy 
DRAFT - Memorandum for Record Re: Declaration of 
12/15/2008IMemorandUmjJ. Michael Gwartney 
- 6/2!j2009Letler- -- ­ ~. f\1i.~i~CGwartney·- Wavid Fa£.rl~= __ ._ g-~~g~~~~g~~6~~1: .. r~e;i~~~rant Ex. Strategy 
Memorandum for Record- Re: Request for Declaration 
g§~~~:-1~~Ig§~~~~~~~ +1~j~~~~~~l~;~r~~d~~.1±~~~:: ~~;-M:~~~-I}i~J~C.b~it -=-~__== __~-~_~=_=~~-~ A~~~~;~~;~~n of Listed Service Provider I 
DOAOOI1~_~_ ~ [lQA007189 1 _ 7jJ 3/2QO_9~~maii f\1i.~e_ Q.wartneL _ §reg_zickau_.----.1FW, Broadband Federal Stimulus Grant informati,n _ 
DOAOO!1.90 DOA007191 I_JL31/2009~mail Mik.e Qwa.f"tn~y G.i~g_Zick~____ FW: Broadband Technology Opportunities Progra)'l1 
RE: Idaho Education Network (lEN) RFP E-Rate Filing 
DOA00726~_lQ2~Q97~6~_ .1j27/200~ J-etter:_ .. ~.Michael §.wartney District School Supe..rintend_en_t.s__ Paperwork I 
pOAgO!315 _!J_Q~OOZ.~!)_ 1_2/15~9.9§_.L. ~tt.e!-_--- .-1-"_ Micha..el Gwartney Director, State o.J Idaho., D06 _.- Request for Declaration of Emergency 
RE: Idaho Education Network (lEN) RFP E-Rate Filing 
DOA007460 IDOA007460 1/27/2009 Letter IJ. Michael Gwartney ,District School Superintendents Paperwork ~ -------1- --- 1--- - -.. --. - ---·'1---·--- .---------------~--------- ----·-=-:.c.,=------+R=-::!E=--::lC'-:d.:.:.a~ho'-'-'::E:-cd:-u-ca---,tc;-io-n---,N:-:--et:-w-o---,rk,----;-;(I:::E~Nc;-):::Rc;:Fc;:P:-cE;:::----;:R::-a---:-te-':F:::-ili:-n-g 
DOA007461 DOA007461 1/27/2009 Letter____ J. Michael Gwartney Districtj)chool Superintendents Paperwork __ _ 
DQ.~OO~.Q.tl DOA0091Q1 I 12115120081 ~~tler --:t:' Dii-ectOr:,_State-ofJ~~~_~[)~__ __~l Request for Declaratlo-n of Emergency --­J. Mic.h~~I_Q~apn~i=-
-r-- Maxine Bell; Dean Cameron; Members of Re: Follow-up on questions resulting from the 
DOA019462_ DQ}\gJ04§_~1 2/10/2009 Memoral1dull1 J. Michael Gwartne~__ JFAC .. IDepartment of Administration budget presentation 
DOA010472 !DOA010473 r 8/17/20091 Letter IJ. Michael Gwartney IRon Wjll iall1s _ DRAFT- Re: lEN Contract Awards I 
DOA010698 IDOA010698 I 7/24/20091 Letter IJ. Michael Gwartney David Fulkerson IRe: ARRA Funds for Idaho Education Network 
002008
_ 
I ---·--- -- - : i l ili  
 .b B ~~= ___ 
_ rt Pi __________ _____ 
J
~ i l ili
A0 O,, 12._5JL. _1,~2 , .§3 ,  o l , ,ents_,',_.' ___ ___ 
O 0125~1'p_0~OQ:1259-   I f J~~~ ____ c .. _. _ ____ . 
 ;' ~rant it
[)Qp,OQ4J4§ IDQ6.004146 -L1~J.5/2g~)8IM~morandum IJ. Michael GV\ia_r!!!t3y ___ I. ____ . ___ . ________ ' ______ of Emergency I 
DOAOQ5799 .. I DOAOO!)! I-~/.§/2.9Q !lL~tt..er----- __ n .. ].J.Ml ~aeLGw.9rtn y .. _ . ~iIl1J~cJ1!!lL _____ " ., ___ . __ ____ ... g  Notific.Ci!ion i i i
'pOAOOI § )  !~ ______  _._. __ 1 : t (
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P..00~JQJ_IDOA  1512 0l tl . h~~I_QV\'apn~i=-Di -ecto~,_State-ofJ~Cl.~_~[)~ _ [I tl -" -
r- --
Q g  _________  
I vvilliall1s_ 
/ /  I . i l i l I aho---= --:-du-c-a-C:ti'--o-n-=-Nc-e-:-tw-o-r-=-k---
-g g~~ ; --I gg ~~6 ~1
1
j 9Letler- - _ m .~ !~i~CGwart - ~avi H 1  
Documents Produced 
By DOA Defendants 
From or To 
Michael Gwartney ( 
--- ---1---- I 
--- --------- ,----------------~-------- GregZlckau; Adam-Kopczuk;Bob Come; ~-----­
Clint Berry; David Posey; Garry Lough; 
Gayle Nelson; Jodi McCrosky; Joel 
Strickler; Michael Guryan; Mike 
- I I-~ Gwartney; Mike Stepan; Oliver Landow;; I' 
DOA0020n Q9A002~~3_11 __5/22/2009 Em_~L ~~y B~'Jlc~______ :r<?rnL~l1a~T~r~saLul1_a~BradYJ$!aft _ _t':!0tes from the lEN Strategic Planning Meeting 
Greg Zickau; Adam Kopczuk; Bob Collie; If 
Clint Berry; David Posey; Garry Lough; I \
 
Gayle Nelson; Jodi McCrosky; Joel
 
Strickler; Michael Guryan; Mike
 
Gwartney; Mike Stepan; Oliver Landow;
 
DOAOQ~94 IDOAj)~2~~/22/20091 Email Sally Brevick __~_Luna~Jeres~LLJ':li::l; Brady Krillt__Jr'l0tes from the lEN Strategic Planning Meeting T .__ I IMike Gwartney; Greg Zickau; Bobbi 
2141002_1,XLS 
DO~Qg316Lj DOA003167 r-l-Q/2/20081::m:a:i:1 Mar:!51i~ lEcKer~ +,IEN RFI 
I I IMark Little, Mike Gwartney, Greg Zickau, 
DOA003669 iDOA003669 i 10/2/2008 Email ILaura Hill I,Bobbi Eckerle _ IRE: lEN RFI 
002009
k l
I BEG DOC I ENDDOC I DATE I DOCTYPE I FROM _~ __ . __________ T~ _________ J___ DESCRIPTION . 
DOAo.1o.953 DOAo.1o.953 .2/6/20.09 Letter .. IJ., Mich.ael G.w.a.rt'l~'{ ____ IENA; Qavid..£lerc .. e __ . _._. _____ . __ . __ ... __ J.-'3._~_No_.tifiCation of Listed Service Provider 
Qi'.6() 1_0._95.4 __ D.OAo.1..09_54_ _ 2~/~QQ.~ le.~r __ . . ___ ~.J .. ' Micha~1 GY'a._ rtn._ ey . Q.west; Ji.m .... schm. it -. --..- ..... -- .. - - ... l..: R~: NO .. ti.fication of Listed Service Provider 
j 
RE: Idaho Education Network (lEN) RFP E-Rate Filing 
DOAo.1o.955 IDOAo.1o.956_~ 1/27/20.0.9 Letter____ ..J,~l~ael G~artney ____ Dist~i~L::>cl1.~_U?.l:!perir1tende~!s____ fil_penA,ork 1 
DOA9.145l!1JJ?9A.O.14618. L1~/~812o.o.8 Calendar Michael GW. artr:!~y____ __. __ .... ____ ._._. ______________ FI"O..D1.p~cember 28, 20.0.8 thru September 19, 20.0.9 
D0l-91893LJDOAo.!.@.19_1 ICalendar ---tMi~~ Gw~r1neY_. ___ I__________ _ ______ ISeptember 2o.o.8-December 20.0.8 
j _. _ .. ----------
--- --.--.-. -1·---------------1---------_· I - .- - - ----------------------- -.. -.. -- .. - ~----.. ----
Greg Zickau; Adam Kopczuk; Bob Collie; 
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o.o.3 o.o. . /20. .  
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From or To 
Michael Gwartney 
BEGDOC ENDDOC DATE DOCTYPE I FROM TO -----1
I ___I I I------­
I Alicia Ritter; Steve Adkison; Dene 
Thomas; John Miller; Brady Kraft; Shelly 
Sayer; Jim Reed; Wendy Jacquet; Chuck 
Schackett; Shawn Keough; Tom Luna; 
Clete Edmunson; Greg Zickau; Mike 
I Gwartney; Teresa Luna; Donna 
DOA003692 Email I-iutchison; Jerry Reininger; Ni_cia Ritter 
DOA003842 
DOA003693 6/18/2009 Garry LougJ'!...______--_.__._~-------
Greg Zickau DOA003842 1/12/2009 Email T~resa LUl"l(:il~_ ~lke Gwar!!:l~L________ 
Alicia Ritter; Brady Kraft; Chuck 
Schackett; Greg Zickau; Jim Reed; Jim 
Schmit; Kweick@ptius.net; Mike 
Gwartney; Oliver Landow; Jerry 
Reininger; Sen. Keough; Teresa Luna; 
DOA005973 
------ --- .----------­ ---~-
DOA005973 SallyJ3revic~______ Tom Luna .. 5/22120091~~a;I __._--_.~- c------------ --------------------- ---­
Jennifer Pike DOA007199 
- -­
DOA007199 8/7/2009 Email Mike G_~a_rtn~L _________________ 
-- _... _----­------ -- --- ---_.. __.--------~ ---­
Alicia Ritter; Steve Adkison; Dene 
Thomas; John Miller; Brady Kraft; Shelly 
Sayer; Jim Reed; Wendy Jacquet; Chuck 
Schackett; Shawn Keough; Tom Luna; 
Clete Edmunson; Greg Zickau; Mike 
I Gwartney; Teresa Luna; Donna 
DOAOO7205 DOA007206 I 6/18/20091 Email IGarry Lough Hutchison; Jerry Reininger; Alicia Ritter 
---(
DESCRIPTION 
RE: Initial Schools Targeted in Phase 1(a) of the lEN 
Project Rollout 
BFP_Pro~osa~____________ 
first 1f'B.6Q..meetinf.9 ~c;heduled 
IEI'J_ Update Meeting ________ i 
~ 
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iGwart -iE: I iti l l  t  i     f t  l  
[)OI\QQ:,i~9_.2 _ .. L[)QI\.QQ3693_.L_ .. _6~1. _8j2009 E ail . rry OU9~  .. . ___ .. fiutchison; Jerry eininger; Ni_cia itter Project Rollout 
I 1_ er una; Mi wartney R  roposals --------. ------------- -------- ------------ ---- - ---- --- ·-Alicia Ritter;-Srady Kraft;Chuck------ -----------.---.------. 
~g1~~-¥~~-I~~~~~;~~~ -- / / 1 Email _ ____ .lsaIlYJ3 c~ _ (f i
--,- - --. ------~ - -- ---
00 I  l"lYl
Firs IPRAC ti fg s hedule::....:d=---____ _ 




By DOA Defendants 
From or To 
BEGDOC I ENDDOC L:QAT~DOCTYPE I FROM . . J . TO L_______ DESCRIPTION '!'. -
I lGreg Zickau; Adam Kopczuk; Bob Collie; I 
Clint Berry; David Posey; Garry Lough; 
I Gayle Nelson; Jodi McCrosky; Joel 
Strickler; Michael Guryan; Mike 
Gwartney; Mike Stepan; Oliver Landow; 
DOA010333 DOA010339 5!22g00~j::mail Sally Brevick_. ._IQI11 Luna; Teresa Luna; Brady Kraft !'Jot~tom !b.e.1EN Strategic Planning Meeting 
DOA010555 QO~Q10556_1/12/2009 Email Greg Zickau Ie.resa Luna; Mike Gwartney ==l~P ProR()~C1ls 
Greg Zickau; Mike Gwartney; Garry ~h~J 
Lough; Alicia Ritter; Teresa Luna; MiChaell; 
DQA010626 DOAQ1_Q§?6_r- 5/2?!.?009 ~'_II __ BraQy Kr~fL GUly§!!J.9m Lur~.!!__ Link to CLLC.org ..--c--.~----,---,~-------:-- I 
Outline the parameters for a potential grant 
~ J.B. Scott, Albertson agreement to aid in the creation of the Idaho DOA.910688 _ DQJ\.9J06~ 
DOA9J.9_853 IDOA0.i9§.!:iL 
2/5/2009 Letter ._F_ouJ1_~tio~.___ 
12/1_L/2008iMemorandum1Bill B_LJ.I:Il.~_. .__ ~ike Gwartn_~__ .______ __J_~du.£~!i().!!f'-Jetwork .-­ _J..l'1ichael G~art_n~y ----. ----­ ~~~rn~S~~~!p~~~~:~~snf~f;;~;~H~ygrant 1 
I IJ·B. Scott, Albertson 
DOA011092 DOA011093 2/5/2009 Letter Foundation Mike Gwartney .------.-- ----- -­ .. .-.- --- -----r----- ------;li-c-ia-~itt~;;·~Ob agreement to aid in the creation of the Idaho Education Network Collie; Brady Kr~ft-;--· .--...--.----.---­ .. I \ 
I Brenda Mattson; Chuck Shackett; Clint 
Berry; Dene Thomas; Donna Hutchison; I 
I 
Garry Lough; Greg Zickau; Jim Reed; Jim 
I 1!,Chmit; Mike Gwartney; Oliver Landow; I 
I Jerry Reininger; Sen. Keough; Shelly 
DOA011404 I. DOAg11405 6/2/20091 Email 'Sally Brevick Sayer; Teresa Luna; TOITU::lJn~ __ JIER~Cagenda____ __ 
I Steve Maloney, Syringa [LegiSlature did not appear to fund lEN in the 
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Merlyn W. Clark, ISH No. 1026 
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Attorneys for Defendants Idaho Department of Administration; 
1. Michael "Mike" Gwartney and Jack G. "Greg" Zickau 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho ) 
limited liability company, ) Case No. CV OC 0923757 
) 
Plaintiff, ) MOTION TO STRIKE AND 
) DISREGARD TESTIMONY 
vs. ) 
) 
IDAHO DEPARTMENT OF ) 
ADMINISTRATION; 1. MICHAEL ) 
"MIKE" GWARTNEY, in his personal ) 
and official capacity as Director and Chief ) 
Information Officer of the Idaho Department ) 
of Administration; JACK G. "GREG" ) 
ZICKAU, in his personal and official ) 
capacity as Chief Technology Officer and ) 
Administrator of the Office of the CIO; ) 
ENA SERVICES, LLC, a Division of ) 
EDUCATION NETWORKS OF AMERICA, ) 
Inc., a Delaware corporation; QWEST ) 
COMMUNICATIONS COMPANY, LLC, ) 















Defendants Idaho Department of Administration, 1. Michael "Mike" Gwartney and Jack 
G. "Greg" Zickau (collectively, the "State Defendants"), by and through their counsel of record, 
Hawley Troxell Ennis & Hawley LLP, respectfully move the Court to strike and disregard 
certain testimony relied upon in Plaintiffs Opposition to State Defendants' Motion for Summary 
Judgment Re Court Four of Plaintiffs Complaint ("Plaintiffs Opposition Brief'). 
This motion is supported by a Memorandum in Support of Motion to Strike and 
Disregard Testimony, filed concurrently herewith. 
DATED THIS 23rd day of November, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
ByJL4~ 
Merlyn W. Clark, ISB N . 1026 
Steven F. Schossberger, ISB No. 5358 
Attorneys for Defendants Idaho Department of 
Administration; 1. Michael "Mike" Gwartney 
and Jack G. "Greg" Zickau 
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Defendants Idaho Department of Administration, J. Michael "Mike" Gwartney and Jack 
G. "Greg" Zickau (collectively, the "State Defendants"), by and through their counsel of record, 
Hawley Troxell Ennis & Hawley LLP, respectfully submit the following memorandum in 
support of their motion to strike and disregard certain testimony relied upon in Plaintiff's 
Opposition to State Defendants' Motion for Summary Judgment Re Court Four of Plaintiffs 
Complaint ("Plaintiffs Opposition Brief'). The purported evidence identified below is 
inadmissible under the Idaho Rules of Civil Procedure and Idaho Rules of Evidence. Therefore, 
the Court should make a preliminary determination on whether the foundational and evidentiary 
requirements have been satisfied and rule on the State Defendants' motion to strike and disregard 
before it commences its Rule 56(c) analysis and entertains oral argument from counsel. 
I. 
LEGAL AUTHORITY 
The standard of admissibility in a summary judgment proceeding is governed by Idaho 
Rule of Civil Procedure 56(e), which provides that: 
Supporting or opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in 
evidence, and shall show affirmatively that the affiant is competent 
to testify to the matters stated therein. 
I.R.C.P. 56(e). 
Rule 56(e) is clear that affidavits presented in opposition to motions for summary 
judgment must contain admissible evidence. See Hecla Mining Co. v. Star-Morning Mining Co., 
122 Idaho 778, 782, 839 P.2d 1192 (1992). In Hecla Mining, the Idaho Supreme Court held that 
affidavits which consist only of conjecture, conclusory allegations as to ultimate facts, or 
conclusions of law are to be disregarded. Jd. Furthermore, conclusory statements, statements 
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based on hearsay, statements that lack adequate foundation, and statements not made on personal 
knowledge are insufficient. See State v. Shama Resources Ltd. Partners, 127 Idaho 267, 271, 
899 P.2d 977 (1995). In Shama Resources, the Idaho Supreme Court affirmed the trial court's 
rejection of statements made by an affiant regarding the knowledge or beliefs of persons other 
than the affiant. Jd. 
When an objection is made, the trial Court should make a preliminary determination 
whether the foundational requirements have been satisfied in the affidavits and deposit:lOns 
which have been submitted in support of a motion befor~ the Court can consider the merits of a 
motion. See, e.g., Ryan v. Beisner, 123 Idaho 42,45,844 P.2d 24 (Ct. App. 1992) (concerning 
motions for summary judgment). If an affidavit contains some inadmissible matter, the whole 
affidavit need not be stricken or disregarded, a court may strike or disregard the inadmissible part 






Plaintiffs Opposition Brief references purported evidence set forth in Plaintiffs 
Statement of Material Facts In Support Of Response To Defendants' Motions for Summary 
Judgment ("Plaintiffs SOF"), which in turn references the Affidavit of David R. Lombardi In 
Support of Plaintiffs Opposition to Motions For Partial Summary Judgment ("Lombardi AfI."). 
The testimony identified below is inadmissible and should be stricken by the Court. The stricken 
evidence should also be stricken from Plaintiffs Opposition Brief. The below charts sets forth 
the evidence that should be stricken, along with references to that evidence in the Lombardi AfT, 
Plaintiffs SOF and Plaintiffs Opposition Brief 
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A. I was told of adversarial 
discussions between Mr. Lowe and 
Mr. Gwartney. 
Q. By whom? Do you recall by 
whom? 
A. One was by a fellow named 
Bill Johnsen. And there was 
others, but let me think for a 
minute. 
Q. Please take your time. 
A. There was others in the agency 
technical - the technical groups 
that told me the same thing. 
Q. Okay. What kind of 
adversarial discussions? 
A. Specifically that there was ­
there was a dinner meeting with ­
that involved Mr. Lowe and Mr. 
Gwartney, and that - I don't really 
recall the specific details. But it 
~as more about the awarding of 
the bid and how it was handled 
and related to things like that. But 
jt was all - it was all third-party 
hearsay type of stut}' from other 
people. 
Q. Understood. Understood. Any 
of those individuals that you 
recollect? Can you provide me 
with some of their - or you can 
take some time, think of their 
names when you say "others," 
other than Bill Johnsen. 
A. I believe Laura Hill had left 
employment from the State. So it 
was not Laura Hill. But I do 
pelleve that Greg Zickau may have 
peen - may have told me about 
this. 
OBJECTION 
Mr. Hough's descriptions of his 
conversations and what was said to him 
are hearsay. I.R.E. 802. The statements 
lack the necessary foundation for 
admissibility and lack personal 
knowledge. I.R.E.602. 
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SOF, p. 10; 
Opposition 
Brief, p. 8-9 
STATEMENT 
Q. Oh, I see. Do you believe that 
a bias exists within the Department 
of Administration that is inhibiting 
Syringa Networks' ability to 
secure business controlled by the 
DOA? 
MR. SCHOSSBERGER: Object to 
the form. 
THE WITNESS: Yes. 
Q: (BY MR. CHOU): Please 
explain. 
A. The - I can only explain the 
bias in the fact that there was a 
multiple award, and agencies were 
not able to purchase services or 
circuits from Syringa. 
Q. I don't want to put words in 
your mouth, but when you say bias 
about a multiple award, was the 
multiple award decision made by 
DOA or the evaluation team? 
A. The multiple award was not 
made by the evaluation team. I1 
was announced in the bidder's 
conference, and the technical 
review state [sic] that it would be a 
multiple award. 
Q. Do you know who made that 
decision? 
A. Both times it was announced 
J:>y Mark Little of purchasing. But 
no, I do not know who made the 
decision. 
OBJECTION 
Mr. Hough's subjective beliefs are 
irrelevant and inadmissible. State v. 
Shama Resources Ltd. Partners, supra; 
I.R.E. 402,403 and 602. The 
statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. The 
statements are conclusory and 
speculative, and contain hearsay. I.R.E. 
802. 
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Brief, p. 10 
STATEMENT 
Spoke with Bob this morning. He 
finally received Owest's numbers 
and indicated something that I had 
not heard - names that the state 
issued a rules of engagement 
document that strongly favored 
Qwest and that the state is leaning 
toward issuing an update to that 
document that says that we must 
use Owest to provide all the lEN 
circuits. 
According to Bob, the two main 
purchasers - Mike Gwartney and 
Greg Zickau - are apparently 
under some kind of need to give 
Qwest this deal or appease them at 
amlmmum. 
ENA has asked multiple times to 
have the ability to quote circuits 
from multiple providers and have 
been told no each time. We have 
also shared our teaming agreement 
with the state and have discussed it 
jn detail with OCIO and Admin 
leadership so there is no possibility 
that thev are confused about where 
we stand on the matter. 
Furthermore, we have stated 
numerous times that the current 
environment is not our preferred, 
normal or typical manner of doing 
.business nor is it the way that we 
bid in response to the State's RFP. 
OBJECTION 
Mr. Miller's description ofhi~; 
conversation and what Bob Collie said 
to him is hearsay. I.R.E. 802. The 
statement lacks the necessary 
foundation for admissibility and lacks 
personal knowledge. I.R.E. 602. The 
statement is speculative. Mr. Miller's 
description of a document is 
inadmissible under the best evidence 
rule. I.C. § 9-411 
Mr. Miller's description of hi~, 
conversation and what Bob Collie said 
is hearsay. I.R.E. 802. The statement 
lacks the necessary foundation for 
admissibility and lacks personal 
knowledge. I.R.E. 602. The statement 
is speculative. 
Mr. Collie's statements are hearsay. 
I.R.E. 802. The statements lack the 
necessary foundation for admissibility 
and lack personal knowledge. 
I.R.E.602. 
Additionally, the below chart sets forth portions of Plaintiff's verified complaint that 
should be disregarded for purposes of the summary judgment motion: 
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Upon information and belief, 
during those meetings and 
conversations, Qwest attempted to, 
and in fact, unduly influenced the 
DOA to inappropriately split the 
proposal submitted by the lEN 
Alliance and to contract with 
Qwest for the lEN technical 
network services, local access 
connections, routing equipment, 
network and backbone services 
without regard to the price, 
availability, support services and 
delivery most advantageous to the 
State, to the detriment of Syringa. 
Upon information and belief, ENA 
has been instructed by Gwartney, 
Zickau and/or others at DOA not 
to use Syringa for any of the lEN 
implementation. 
In fact, Gwartney has represented 
and made statements to Syringa 
representatives that Syringa would 
not work on the lEN 
implementation regardless of the 
competitive bidding process or 
consideration of price, availability, 
support services and delivery most 
advantageous to DOA and the 
State of Idaho as required by Idaho 
Code for multiple bid awards. 
Gwartney has also informed 
Syringa representatives that other 
State contracts with Syringa such 
as agreements between State 
agencies and Syringa under IdaNet 
would be placed in jeopardy if 
Syringa continued to discuss lEN 
procurement irregularities with 
others and/or pursue its remedies. 
OBJECTION 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E.602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
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Upon information and belief, 
Gwartney and/or Zickau 
intentionally, capriciously and 
without authority, informed and 
directed State agencies and 
political subdivisions such as the 
Idaho Department of Fish and 
Game, the Idaho Department of 
Health and Welfare, the Idaho 
Department of Labor and various 
school districts not to use or 
contract with Syringa for 
telecommunications services 
regardless of price, availability, 
support services and delivery that 
are most advantageous to those 
State agencies and political 
subdivisions. 
Upon information and belief, 
Gwamey and Zickau unduly 
influenced the lEN RFP award to 
Qwest and unduly, unlawfully, and 
without authority, split and divided 
the lEN Alliance Proposal to 
deprive Syringa of any of the lEN 
implementation work. 
Upon information and belief, 
Gwartney and Zickau also 
conspired with Qwest to influence 
the award of the lEN 
implementation to Qwest to the 
detriment of Syringa. 
DOA, Qwest, Gwartney and 
Zickau knew of the existence of 
the Teaming Agreement between 
ENA and Syringa. 
OBJECTION 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E.602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E.602. 
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DOA, Quest, Gwartney and 
Zickau knew that should the lEN 
Alliance be awarded the lEN 
Purchase Order, Syringa would 
implement the lEN technical 
network services, local access 
connections, routing equipment, 
network and backbone services. 
Upon information and belief, 
DOA, Qwest, Gwartney and/or 
Zickau instructed ENA to work 
only with Qwest during the lEN 
implementation despite knowledge 
of the existence of the Teaming 
Agreement between ENA and 
Syringa. 
Upon information and belief, 
DOA, Qwest, Gwartney and/or 
Zickau have intentionally, 
capriciously and without authority, 
informed and directed agencies 
and political subdivisions such as 
the Idaho Department of Fish and 
Game, the Idaho Department of 
Labor, and various school districts 
not to use or contract with Syringa 
for telecommunications services 
III. 
OBJECTION 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
The statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. 
CONCLUSION
 
Based upon each of the foregoing objections to evidence, the above-identified evidence 
should be stricken and disregarded by the Court in deciding the State Defendants' motion for 
summary judgment. 
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DATED THIS 23rd day of November, 2010. 




Steven F. Schossberger, ISB No. 5358 
Attorneys for D(~fendants Idaho Department of 
Administration; 1. Michael "Mike" Gwartney 
and Jack G. "Greg" Zickau 
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JENNIFER PIKE, being first duly sworn upon oath, deposes and states as follows: 
1. I make this affidavit based upon my own personal knowledge, and I am 
competent to testify to the matters stated herein if called upon to do so. 
2. In the year 2008 through July 30, 2010, I was the management assistam for Mike 
Gwartney, Director of the Department of Administration. 
3. On or about August 6,2009, I was requested by Melissa Vandenberg, Deputy 
Attorney General, Idaho Department of Administration, to go into Mr. Gwartney's computer and 
collect and print all of Mr. Gwartney's internal correspondence, emails, letters, and documents 
regarding the Idaho Education Network. 
4. I personally accessed Mr. Gwartney's laptop in his office and printed every single 
letter, or document that regarded the Idaho Education Network in any way. I also accessed Mr. 
Gwartney's State e-mail account remotely via my State computer and printed every single e-mail 
that regarded the Idaho Education Network in any way. I then provided those documents to 
Lynn Mize, legal secretary for Melissa Vandenberg. 
5. On or about September 15, 2009, I was requested by Melissa Vandenberg to print 
copies of Mr. Gwartney's electronic calendar from January 2, 2009 through that present time. I 
then personally accessed Mr. Gwartney's State Outlook calendar remotely via my State 
computer and printed his calendars from January 2, 2009 through September 2009, and gave 
those calendars to Lynn Mize. 
Further your affiant sayeth naught. 




STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SUBSCRIDED AND SWORN before me this 5.~ day of November, 2010. 
""'11""",.,, 
...." " THO~ "" ...... .:..~ p~ ".. 
.. L.y...... ." ....
~L'JVJ •• <II 
i ~.. 'tAR L" ~: {+o ~ 
i· _.-. 
r.I i . ,(.,. . 
':. .. PUB'" I ~ ...... •• C ~ .... _f>.. ~t,· .. .... v» ••••••••• Q" .. 
......",.., :7'e Of \ ", .. 
""""11,'11" 
Name: T/wfiJe. / 
Notary Public 'for Ida{l , 
Residing at Ado) ()uJr-
My commission expires 3 
,
II Cj J6,20/3 




., •• ' "    ...... .......... I, 
 




':. \...f . .   ()  ...  







CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this) 3 day of November, 2010, I caused to be served a 
true copy of the foregoing AFFIDAVIT OF JENNIFER PIKE by the method indicated below, 
and addressed to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY, LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, ID 83701 
[Attorneys for Plaintiff] 
B. Lawrence Theis 
Meredith Johnston 
Steven J. Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
[Attorneys for Qwest Communications Company, LLC] 
Phillip S. Oberrecht 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 
[Attorneys for ENA Services, LLC] 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
[Attorneys for ENA Services, LLC] 
___ U.S. Mail, Postage Prepaid 
Xl. Hand Delivered 
__. Overnight Mail 
~. E-mail 
_. Telecopy: 208.388. 1300 
__. U.S. Mail, Postage Prepaid 
Hand Delivered 
__. Overnight Mail 
'x: E-mail 
\::l : Telecopy: 303.866.0200 




1 Telecopy: 208.395.8585 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
X E-mail 
----;c- Telecopy: 615.252.6335 











Stephen R. Thomas __ U.S. Mail, Postage Prepaid 
MOFFATT, THOMAS, BARRETT, ROCK Hand Delivered 
& FIELDS, CHARTERED _ Overnight Mail 
101 S. Capitol Boulevard, 10th Floor ~,-- E-mail 
P.O. Box 829 +~ Telecopy: 208.385.5384 
Boise, ID 83701 
[Attorneys for Qwest Communications Company, LLC] 
Steven F. Schossberger 





NOV 23 2010 
_' DJWID NAvAFiR0, ClerK 
8y ,:.. G·\Rr"~P'; 
i-:--,=Tlj-j"'" 
Merlyn W. Clark, ISB No. 1026 
Steven F. Schossberger, ISB No. 5358 
D. John Ashby, ISB No. 7228 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 






Attorneys for Defendants Idaho Department of Administration; 
J. Michael "Mike" Gwartney and Jack G. "Greg" Zickau 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho ) 





MEMORANDUM n\f OPPOSITION TO 
vs. ) PLAINTIFF'S MOTION FOR 
) CONTn\fUANCE OF SUMMARY 
IDAHO DEPARTMENT OF ) JUDGMENT HEARING UNDER 
ADMINISTRATION; 1. MICHAEL ) I.R.C.P.56(f) 
"MIKE" GWARTNEY, in his personal ) 
and official capacity as Director and Chief ) 
Information Officer of the Idaho Department ) 
of Administration; JACK G. "GREG" ) 
ZICKAU, in his personal and official ) 
capacity as Chief Technology Officer and ) 
Administrator of the Office of the CIO; ) 
ENA SERVICES, LLC, a Division of ) 
EDUCATION NETWORKS OF AMERICA, ) 
Inc., a Delaware corporation; QWEST ) 
COMMUNICATIONS COMPANY, LLC, ) 





STATE DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION
 


















COME NOW the above-named Defendants Idaho Department of Administration, 
1. Michael "Mike" Gwartney, and Jack G. "Greg" Zickau (collectively the "State Defendants"), 
by and through their counsel of record, Hawley Troxell Ennis & Hawley LLP, and respectfully 
submit the following memorandum in opposition to Plaintiffs motion under I.R.C.P. 56(f) to 






Plaintiff s motion should be denied because it has failed to satisfy the requirements of 
I.R.C.P. 56(f) for the relief requested ofa continuance of the hearing. The motion should 
additionally be denied because it does not serve any legitimate legal purpose, but to the contrary, 
has been advanced by Plaintiff in order to delay the Court's entry of summary judgment in favor 
of the State Defendants Gwartney and Zickau. Plaintiff merely "seeks a continuance of the 
hearing on Defendants' motion for summary judgment because it has not yet completed the 
discovery needed to respond to Defendants' motions," 1 but Plaintiff does not specifically 
identify what available evidence is yet to be captured in a deposition or by a discovery request 
which would provide Plaintiff with the evidence that it needs to create a genuine issw~ of 
material fact in opposition to Gwartney's and Zickau's motion for summary judgment on the 
claim of tortious interference with contract given the statutory government immunity defense 
provided under the Idaho Tort Claims Act, Idaho Code §§ 6-903(e) and 6-904(3). 
See Plaintiff's memo in support of motion for a continuance at 2. 
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Prior to filing its complaint, Plaintiff was under an affinnative duty to ensure after 
reasonable inquiry that its charges against Gwartney and Zickau for tortious interference with 
contract are well grounded in fact and supported by law.2 Under the analysis provided to the 
Court in the State Defendants' moving papers, it is respectfully submitted that Plaintiff did not 
comply with its obligation under the rule. Plaintiff simply does: not want to give up on its major 
fishing expedition which has been extremely costly for the State Defendants to endure. As will 
be discussed in greater detail below, Plaintiff has already conducted sufficient discovery by way 
of written discovery and depositions in order to attempt to discover evidence which would 
support its claim of tortious interference against Gwartney and Zickau by way of overcoming the 
exceptions to governmental liability provided in Idaho Code § 6-904. As is evident fj~om 
Plaintiffs opposition to the State Defendants' motion for summary judgment, Piainti1I lacks the 
proof necessary to create a triable issue of fact as to Count Four. Any additional discovery will 
not change the current record showing the absence of evidence to rebut the presumption that any 
act or omission of Gwartney or Zickau was done within the course and scope of their 
employment and without malice or criminal intent. Therefore, Plaintiffs Rule S6(f) motion 
should be denied. 
II. 
ARGUMENT 
A. Requirements of Rule 56(1). 
Idaho Rule of Civil Procedure S6(f) provides that: 
When affidavits are unavailable in summary ,judgment 
proceedings. Should it appear from the affidavits of a party 
opposing the motion that the party cannot for I'easons stated 
See I.R.C.P. 11(a)(l). 
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present by affidavit of facts essential to justifv the party's 
opposition, a court may refuse the application for judgment or 
may order a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such 
other order as is just. 
I.R.C.P. 56(f) (emphasis added). 
When the party moving for summary judgment will not carry the burden of production or 
proof at trial, the "genuine issue of material fact" burden may be met by establishing the absence 
of evidence on an element that the nonmoving party will be required to prove at trial. Sanders v. 
Kuna Joint School Dist., 125 Idaho 872, 874, 876 P.2d 154, 156 (1994). Once such an absence 
of evidence has been established, the burden then shifts to the party opposing the motion to 
establish, via further depositions, discovery responses or affidavits, that there is indeed a genuine 
issue for trial, or to offer a valid justification for the failure to do so under I.R.c.P. 56(f). A court 
should not grant a Rule 56(f) motion unless the party opposing summary judgment establishes 
by affidavit, the existence ofadditional essential and discoverable evidence. Kerney v. 
Hatfield, 30 Idaho 90, 162 P.2d 1077 (1991); Terrell v. Brewer, 935 F.2d 1015, 1017 (9th Cir. 
1991). (Emphasis added). However, if a party is dilatory in their pursuit of the allegedly needed 
discovery, a Rule 56(f) motion should be rejected. Roadhouse v. StUffs, 125 Idaho 208, 216, 
868 P.2d 1224, 1230 (1994); Qualls v. Blue Cross a/California, 22 F.3d 839,844 (9th Cir. 
1994). Under Rule 56(f), the burden is Oil the party seekillg additional discovery to prOffer 
sufficientfacts to show that the evidellce sought exists, alld that it would prevent summary 
judgment. Chance v. Pac-Tel Teletrac, Inc., 242 F.3d 1151,1161 at n. 6 (9th Cir. 2001); Nidds 
v. Schindler Elevator Corp., 113 F.3d 912, 920 (9th Cir. 1996). (Emphasis added). 
A Rule 56(f) motion should be denied if the movant has not pursued its previous 
discovery opportunities. See Chance, 242 F.3d at 1161 n.6 (citing Conkle v. Jeong, 73 F.3d 909, 
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914 (9th Cir. 1995)); Qualls v. Blue Cross a/California, 22 F.3d 839,844 (9th Cir. 1994); 
California Union Ins. v. American Divers{fied Savings Bank, 914 F.2d 1271, 1278 (9th Cir. 
1990), cert. denied 498 U.S. 1088, 111 S. Ct. 966, 112 L. Ed. 2d 1052 (1991); see also 
Roadhouse v. Stutts, 125 Idaho 208, 216,868 P.2d 1224, 1230 (1994) (no abuse of discretion in 
denying leave to file additional affidavit when movant responsible for delay). 
In addition to showing that the movant has diligently pursued its previous discovery 
opportunities, the movant must also show how allowing additional discovery would preclude 
summary judgment. Chance, 242 F.3d at 1161 n. 6; Byrd v. Guess, 173 F.3d 1126, 1131 
(9th Cir. 1998); Qualls, 22 F.3d at 844. (Emphasis added). A Rule 56(j) motion should not be 
granted ifa party cannot demonstrate that additional discovery would preclude summary 
judgment and why he could not {{immediately provide specific facts demonstrating a genuine 
issue ofmaterialfact." United States v. One 1985 Mercedes, 917 F.2d 415, 418 (9th Cir. 1990). 
(Emphasis added). 
Finally, the moving party, under a motion for summary judgment, is entitled in certain 
circumstances to reimbursement of expenses incurred as a result of ongoing discovery efforts 
incurred as a result of the granting of the Rule 56(f) motion. See MacKay v. American Potash 
& Chern. Co., Inc., 268 F.2d 512 (9th Cir. 1959) (court conditioned plaintiffs continuance under 
56(f) on plaintiffs payment to defendant for attorney fees related to that motion). 
B.	 Plaintiff's Rule 56(1) Motion Should Be Denied Because It Has Failed To Establish 
By Affidavit The Existence Of Additional, Essential And Discoverable Evidence. 
As provided in Section A, above, under Rule 56(£), the burden is on the party seeking 
additional discovery to proffer sufficient facts to show that the evidence sought exists and that it 
would prevent summary judgment. I.R.C.P. 56(f); Chance v. Pac-Tel Teletrac, supra, 242 F.3d 
at 1161, n. 6; NIDDS, supra, 113 at 920. In the instant case, Plaintiff has failed to satisfy the 
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requirements of Rule 56(f) because it did not file an affidavit from its officer or agent with 
personal knowledge providing that Syringa cannot present facts essential to justify its opposition. 
I.R.C.P. 56(f). 
Instead, Plaintiff filed the affidavit of David R. Lombardi dated November 16, 2010, 
which does not come anywhere close to satisfying the requirements of Rule 56(f). In 
paragraph 17, Mr. Lombardi states that: 
In order to appropriately respond to the issues raised in the pending 
motions for summary judgment, Syringa needs to complete its 
discovery plan in this matter, including but not limited to, 
completing the deposition of 1. Michael "Mike" Gwartney, and 
deposing Qwest representatives Jim Schmit and Clint Berry as well 
as state ofIdaho witness Melissa Vandenberg and ENA CFO Rex 
Miller.	 Furthermore, adequate time is necessary to allow Plaintiff 
to determine the impact of the destruction ofMr. Gwartney's 
electronic records or for the Defendants to produce those records in 
time for Plaintiff to respond to Defendants' motions. 
Lombardi Aff., ,-r 17, at 8. 
Notably absent from Mr. Lombardi's affidavit is testimony setting forth sufficient facts to 
show that the evidence needed under Idaho Code § 6-904 in connection with Count Four exists, 
and that it would prevent the entry of summary judgment by the Court. See Chance, supra, 
242 F.3d at 1161. 
C.	 Plaintiff has Completed the Discovery Necessary to Oppose the State Defendants' 
Motion for Summary Judgment on Count Four. 
The State Defendants filed their original motion for summary judgment on Count Four of 
the Complaint on March 19, 2010. In that motion the State Defendants asserted Idaho Code 
§ 6-904 and Idaho Code § 6-903(e) as an absolute defense to the tortious interference with 
contract claim. Therefore, Plaintiff has had eight months to conduct discovery in the hope of 
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finding a shred of evidence to oppose this motion. Plaintiff has failed to do so despite deposing 
all relevant persons within the Department of Administration. 
Plaintiff took the deposition of Mike Gwartney on September 2, 2010. Plaintiff s counsel 
conducted a very thorough deposition that lasted the entire day and covered the lEN procurement 
process starting with the Request for Information dated August 8, 2010, the Request for Proposal 
dated December 15,2008, each of the amendments to the Request for Proposal dated between 
December 19,2008 and January 7, 2009, the Statewide Blanket Purchase Orders dated 
January 28, 2009, and there were specific questions about Idaho Code § 67-5718A. During that 
full day deposition, Plaintiffs counsel had ample opportunity to ask the questions that he needed 
in connection with Count Four of the complaint. 
On September 9, 2010, Plaintiff took the deposition of Teresa Luna, previously the 
Deputy Director of the Department of Administration, and as of August 1, 2010, the Director of 
the Department of Administration. Plaintiffs counsel conducted a full day deposition of Ms. 
Luna. On September 10, 2010, Plaintiff took the deposition of Mark Alan Little, Purchasing 
Manager of the Division of Purchasing, Department of Administration. This was also a 
comprehensive deposition, which covered the entire procurement process involving Mr. Little 
from the RFI through the amendments to the SBPO's dated February 26,2009. 
On September 20, 2010, Plaintiff took the deposition of Greg Zickau. This deposition 
lasted the entire day as well and covered each of the topics which were covered with Mike 
Gwartney, Teresa Luna and Mark Little. On September 21,2010, Plaintiff took the deposition of 
Laura Hill, who worked with Greg Zickau in the office of the OCIO, Department of 
Administration. Ms. Hill played a major role in drafting the RFP, compiling the technical scores 
of the evaluators of the proposals to the RFP, working with Mark Little on the scoring of the cost 
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proposals, drafting of the lEN Strategic Engagement Plan, and drafting of the proposed 
amendments to the SBPOs. This deposition went all day. Between October 6,2010 and 
October 20, 2010, Plaintiff took the deposition of six technical evaluators of the proposals 
submitted in response to the RFP. 
On October 19, 2010, Plaintiff took the deposition of William Bums, Administrator of 
the Division of Purchasing. Plaintiffs counsel asked extensive questions of Mr. Bums about his 
affidavit which was filed in this matter on March 19,2010, his involvement with the RFP, 
issuance of the multiple award, decision for the multiple award, the scope of the SBPO's, who 
else within the Department of Administration was involved in the decision making regarding the 
multiple award and the issuance of the SBPO's, the amendments to the SBPO's and the scope of 
the amendments. On November 11, 2010, Plaintiff conducted the second full day of the 
deposition of Greg Zickau. Without doubt, Plaintiff has had ample opportunity to ask Mr. 
Zickau whatever questions he needed answered prior to opposing this motion. Lastly, on 
November 15,2010, Plaintiff took the deposition of Brady Craft, the director of the lEN from the 
office of the OCIO. A full day was spent by Plaintiffs counsel asking Mr. Craft questions about 
the implementation of the lEN from February 22, 2009 through the present date. 
Furthermore, the State Defendants filed their continued motion for summary judgment on 
Count Four of the complaint on September 3,2010. The State Defendants scheduled the 
summary judgment hearing for November 30,2010 - - almost three months later. Th'erefore, as 
of September 3, 2010, Plaintiff absolutely knew that it needed to complete whatever discovery it 
deemed necessary to oppose the State Defendants' motion by no later than November 16, 2010. 
Despite having taken 14 depositions, Plaintiff is asking the Court to delay this hearing 
even longer in order to take the deposition of Melissa Vandenberg, the deputy attorney general 
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for the Department of Administration during the time period in question of December 2008 
through February 26, 2009. Plaintiff fails, however, to state in an affidavit how any testimony to 
be elicited from Ms. Vandenberg would assist Plaintiff in demonstrating to the Court that Mike 
Gwartney or Greg Zickau were acting outside of the course and scope of their employment or 
were acting at any time during those months with malice or criminal intent directed at Plaintiff. 
Quite to the contrary, should Ms. Vandenberg testify that she advised personnel with:m the 
Department of Administration working with Mr. Gwartney and Mr. Zickau, or spoke to either of 
them directly, that the issuance of a multiple award and the statewide blanket purchase orders to 
ENA and Qwest was done in compliance with Idaho Code § 67-5718A, and that the amendments 
to the SBPO's were issued in full compliance with state law, then there is legal justification 
absolving Mr. Gwartney and Mr. Zickau from any alleged malicious or criminal act that Plaintiff 
is attempting to pin upon them. In fact, Mr. Lombardi already addressed this topic area with Mr. 
Zickau in his continued deposition as follows: 
Q. What role did the deputy attorney general play in the decision 
to issue the initial statewide blanket purchase orders of January 28, 
2009? 
Mr. Schossberger: Object to form; vague and overly broad. 
The Witness: I have no idea what role she had in that. 
Q. By Mr. Lombardi: What role, if any, did your deputy attorney 
general play in the decision process that resulted in the 
February 26, 2009 amendment to the statewide blanket purchase 
order? 
Mr. Schossberger: Same objections. 
The Witness: It is my understanding that Melissa Vandenberg 
reviewed the proposed amendments, draft amendments, I think 
after Laura and I had reviewed them and then worked with Mark 
on them. 
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Q. By Mr. Lombardi: Did you have any communications with 
Melissa Vandenberg concerning the amended SBPOs? 
A. I believe we discussed them, but I'm not sun~. 
Q. Did you have any -- you say you are not sure. What do you 
recall discussing with Melissa Vandenberg concl~rning the IEN 
procurement up to the 26th of February, 2009? 
Mr. Schossberger: For the purpose of answering that question, the 
Department of Administration will waive the attorney-client 
privilege limited to that communication. You can go ahead and 
answer if you have the recollection of that communication. 
The Witness: Up through January 20, '09? 
Mr. Lombardi: Yeah, through and including -- through and 
including February 26, 2009 when the amended SBPO was issued 
Q. Did you prior to February -- prior to and including 
February 26,2009, have any communications with the deputy 
attorney general concerning whether the amended SBPO complied 
with the requirements of the Idaho Code? 
A. I did not have a specific conversation that I recall with Melissa 
or email communication with Melissa that I recall specifically 
addressing those issues. That what I presume her review process if 
comprised of though, making sure that we're legal. 
Q. Who, to your knowledge, if anyone, communicated with 
Melissa Vandenberg concerning the intent to issue a multiple 
award for the IEN? 
A. I don't know. 
Q. Who, to your knowledge, communicated with Melissa 
Vandenberg concerning the issuance of the statewide blanket 
purchase orders of January 28, 2009? 
A. I don't know. 
Q. Who, to your knowledge, communicated with Melissa 
Vandenberg concerning the issuance of the amended statewide 
blanket purchase orders on February 26, 2009? 
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A. It's my understanding that Laura had conversations with 
Melissa prior to and that Mark had conversation with Melissa 
throughout. 
Q. Did either of them communicate with you to tell you that, if 
anything, they were told by Melissa Vandenberg concerning the 
propriety of the amended SBPO? 
A. Not that I recall. Now, you asked about that prior to the 
amendments. I did have, and recognizing that it's been waived, I 
had conversations with Melissa after the amendments where she 
indicated to me that she felt they were appropriate and legal. 
Q. Would you relate to me what she said in the conversation? 
A. As best I can recall, she simply affirmed that everything that 
we had done was appropriate and right for us to do. 
Q. Do you recall her saying anything else to you? 
A. Yes. And again in regards to the waiver of privileged 
communications after the amendments were released, I had some 
questions about the status of the Idanet master st:rvice agreements, 
and I spoke with Melissa about the status of the Idanet master 
service agreements. She explained to me through a couple of 
meetings that the master service agreements had been superseded 
by the Idaho Education Network contract for a number of reasons. 
She expressed that for one, the lEN contract is a more recent date, 
and therefore, would supersede. She also expressed that the lEN 
contracts were competitively bid, and so therefore, superior to 
master service agreement which are not competitively bid. It 
seems like there was some other factor that she had related at that 
time. One of the things she mentioned was that if someone were to 
use the master service agreements inappropriatel y now that they 
had been superseded, they may well be committing a misdemeanor 
in terms of the state procurement process. It was that 
communication that played into my communication, too, at least to 
Idaho Fish and Game, to Department of Health and Welfare, and 
later to the Department of Environmental Quality, that they needed 
to work within the constructs of legitimate purchasing vehicles that 
the sate had and that Fortella [???] Communications, the 
purchasing vehicle for the lEN contracts or were the lEN contracts 
and that they were superseded master service agreements that were 
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in place, even though the dates on them still made them appear to 
be effective. That caused some frustration on thl;:ir part. 
Q. You were advised that even though the master service 
agreements had not yet expired by their terms, they nonetheless 
had been superseded; is that right? 
A. Correct. And I recall the third thing. I knew there was 
something else that Melissa had advised me regarding the master 
service agreements. She did advise that they could be used only as 
essentially a bridge purchasing vehicle to get agt~ncies to the lEN 
contract. If there was something that should be offered under the 
lEN contract but perhaps is not currently available but would be 
available through some vendor through a master service 
agreement, we could use the master service agre1ements only in 
those cases and only until such times as the service was available 
under the competitively bid lEN contracts. 
Q. My understanding is that so far as your participation in the 
decision making process that resulted in the amended statewide 
blanket purchase order is concerned, you did not consult with 
Melissa Vandenberg. 
A. I honestly think that is a mischaracterization. I was aware that 
personnel in my office and personnel within my department were 
conferring about those amendment with counsel. So if you are 
trying to make an issue that I didn't personally recall or didn't 
personally talk with Melissa, I think that is really an improper 
characterization of what actually occurred. 
Q. So let me ask you again: Did you consult with Melissa 
Vandenberg in connection with your decision or recommendation 
to issue the amended statewide purchase orders? 
A. And I will answer again, no. 
Q. Okay. To the best of your knowledge, it was Laura Hill or 
Mark Little; correct? 
A. That is my understanding of what was transpiring. 
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Schossberger Aff., Exh. B, p. 363, L. 15 - p. 371, L. 13. 
Additionally, in Mr. Gwartney's deposition taken September 2, 2010, Mr. Lombardi 
elicited testimony from Mr. Gwartney in connection with his conversations with Ms. 
Vandenberg about the legal propriety of amending the SBPOs as follows: 
Q. By Mr. Lombardi: Okay. Now, this -- this email talks about 
an amendment and talks about you can use the amend the RFP 
award, the statewide blanket purchase order. Do you see that? 
A. I do. 
Q. Now, first of all, have you ever seen a circumstance where an 
RFP has been amended unilaterally by the state after an award has 
been made? 
Mr. Schossberger: Object to form. 
The Witness: I have not seen it, but I was told it was not unusual. 
Q. By Mr. Lombardi: Can you tell me who told you? 
A. Department of Purchasing. 
Q. Okay. And what did the Department of Purchasing tell you 
about that not being unusual, for the state to unilaterally amend the 
RFP after the contract's been let? 
Mr. Schossberger: Object to fonn. Assumes facts, foundation. 
The Witness: Well, I asked that specific question, and I was told it 
was included in the RFP, it allowed us to do that, and that it had 
been used before. 
Q. By Mr. Lombardi: Okay. Who told you that? 
A. I believe Ms. Melissa Vandenberg, the counsel. 
Q. Okay. Then I don't want to know what Melissa told you. And 
I'm sorry. Anything else? Did anyone else tell you that? 
A. No, I questioned -- I won't say her name. I questioned her. 
Schossberger Aff., Exh. C, p. 210, L. 21 - p. 212, L. 6. 
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The record already contains testimony from Mr. Gwartney and Mr. Zickau about Melissa 
Vandenberg's legal counsel in connection with the multiple award and amendments to the 
SBPOs. Therefore, it is unnecessary to delay this hearing because there has been no showing 
that Ms. Vandenberg's testimony would present any relevant evidence bearing on the proof 
Plaintiff needs to rebut the presumption that Mr. Gwartney and Mr. Zickau were acting within 
the course and scope of their employment and without malice or criminal intent. 
D.	 Plaintifrs Assertion That the State Defendants Have Not Adequately Responded to 
Plaintifrs Discovery Requests Due To an Allegation of Spoliation of Evidence Has 
No Merit. 
Plaintiff makes the bald-faced assertion that the State Defendants have commltted an act 
of spoliation of evidence because on or about August 4, 2010 the laptop previously used by Mike 
Gwartney when he was the Director of the Department of Administration was cleaned in 
preparation to be used by Teresa Luna, the succeeding Director of the Department of 
Administration. Plaintiff has presented absolutely no facts to create any issue that tht State 
Defendants intentionally destroyed relevant evidence which was stored only on Mr. Gwartney's 
laptop and not otherwise available from other electronic media sources or hard copy documents. 
See Ada Cly. Hwy. Dist. v. Total Success Investments, LLC, 145 Idaho 360, 368 (2008) 
(providing that, "The doctrine of spoliation of evidence 'provides that when a party with a duty 
to preserve evidence intentionally destroys it, an inference arises that the destroyed evidence was 
unfavorable to that party' "). 
Shockingly, Mr. Lombardi makes the inaccurate statement in paragraph 10 of his 
affidavit that, "To date, Syringa has not received any information from Mr. Gwartney's 
computer." Quite to the contrary, Plaintiff is well aware that all the way back in August and 
September of 2009, the Department of Administration produced all ofMr. Gwartney's electronic 
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emails, letters, and documents regarding the lEN and also produced his electronic calendars. 
The Affidavit of Jennifer Pike provides that, 
2. In the year 2008 through July 30, 2010, I was the 
management assistant for Mike Gwartney, Director of the 
Department of Administration. 
3. On or about August 6, 2009, I was requested by 
Melissa Vandenberg, Deputy Attorney General, Idaho Department 
of Administration, to go into Mr. Gwartney's computer and collect 
and print all of Mr. Gwartney's internal correspondence, emails, 
letters, and documents regarding the Idaho Education Network. 
4. I personally accessed Mr. Gwartney's laptop in his 
office and printed every single letter, or document that regarded 
the Idaho Education Network in any way. I also accessed Mr. 
Gwartney's State e-mail account remotely via my State computer 
and printed every single e-mail that regarded the Idaho Education 
Network in any way. I then provided those documents to Lynn 
Mize, legal secretary for Melissa Vandenberg. 
5. On or about September 15,2009, I was requested 
by Melissa Vandenberg to print copies of Mr. Gwartney's 
electronic calendar from January 2, 2009 through that present time. 
I then personally accessed Mr. Gwartney's State Outlook calendar 
remotely via my State computer and printed his calendars from 
January 2, 2009 through September 2009, and gave those calendars 
to Lynn Mize. 
See Affidavit of Jennifer Pike dated November 23,2010. 
A log of the Mike Gwartney documents which are in Plaintiff s possession is attached to 
the Affidavit of Merlyn Clark as Exhibit B. Significantly, the relevant time period of Plaintiffs 
claim is between January 20, 2009, the Notice ofIntent to Award the lEN contract to both ENA 
and Qwest, and February 26, 2009, the date of the amendments to the SBPOs to ENA and 
Qwest. All documents from the laptop of Mike Gwartney for the extended period October 2, 
2008, through August 17,2009, including his electronic calendars through September 2009, that 
are responsive to Plaintiffs discovery requests in this action have been preserved and produced 
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to Plaintiff. See Clark Aff., ~~ 4-5. There has been no spoliation of relevant evidence in 
connection with the cleaning of Mr. Gwartney's computer. Clark Aff. ~~ 4-17. Therefore, 
because the State Defendants preserved all relevant evidence in connection with Mike 
Gwartney's emails, letters, and documents regarding the lEN fi~om October 2008 through August 
2009, and his electronic calendars through September 2009, and provided all of that information 
to Plaintiff for use in this litigation, Plaintiff's spoliation argument is a red herring that is 





For each of the foregoing reasons, Plaintiff's Rule 56(f) motion to continue the summary 
judgment hearing should be denied. 
RESPECTFULLY SUBMITTED this 23rd day November, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
1 Ii ---~j
By )),,"b T ~~­
Merlyn W. tlark, ISB No.1 0 
Steven F. Schossberger, ISB No. 5358 
Attorneys for Defendants Idaho Department of 
Administration; 1. Michael "Mike" Gwartney 
and Jack G. "Greg" Zickau 
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[Attorneys for Plaintiff] 
B. Lawrence Theis 
Meredith Johnston 
Steven 1. Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
[Attorneys for Qwest Communications Company, LLC] 
Phillip S. Oberrecht 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, P.A. 





[Attorneys for ENA Services, LLC]
 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
[Attorneys for ENA Services, LLC] 
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__ U.S. Mail, Postage Prepaid 
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~~ Telecopy: 303.866.0200 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
----y._ Overnight Mail 
/'J E-mail 
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101 S. Capitol Boulevard, 10th Floor ~ E-mail 
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Defendant Qwest Communications Company, LLC ("Qwest") respectfully submits this 
Reply Memorandum in Support of its Motion for Summary Judgment on Counts Four and Five 
of the Complaint filed by Plaintiff Syringa Networks, LLC ("Syringa"). 
Introduction 
After months of discovery - including the production of thousands of pages of documents 
by the Defendants and nearly two-dozen depositions to date - there is no evidence whatsoever 
that anyone associated with Qwest or acting on its behalf did anything inappropriate with respect 
to the Idaho Education Network ("lEN") contract. None. 
To the contrary, the evidence establishes that Qwest submitted a bid for the lEN contract 
to the Idaho Department of Administration ("DOA"). Instead of selecting a single contractor, the 
DOA decided to award two contracts for the project - one to Qwest and the other to Education 
Networks of America ("ENA"). After further consideration, the DOA unilaterally decided to 
name Qwest the general contractor for certain tasks, and to allocate others to ENA. 
The extensive discovery demanded by Syringa has proven what Qwest has said all along 
- Syringa's claims against Qwest are baseless, groundless, and frivolous. In an attempt to avoid 
dismissal of its claims, Syringa's Opposition to Qwest's Motion for Summary Judgment 
("Opposition") therefore constructs a delicate web of suggestion, innuendo, and speculation. It 
even raises the specter of some sort of conspiracy among "Qwest and defendants Gwartney and 
Zickau, or even other DOA officials." (See Opposition at 18). These other officials remain 
nameless, of course, because the suggestion is not supported by any evidence. 
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Syringa has had months to find a factual basis for its accusations of misconduct in the 
ordinary process of a complex procurement. It has not found one. It is time for Syringa's 
crusade to be brought to an end. 
Summary Of The Reply Argument 
Syringa first contends that it had an enforceable Teaming Agreement with ENA because 
the only "condition precedent to the Teaming Agreement [was] the award of a contract to ENA 
for the lEN Project." (Opposition at 3). Qwest's Motion, however, is not premised on the 
failure of a condition precedent. It is premised on the failure of:ENA and Syringa to have a 
meeting of the minds on a necessary material term of any contract - the price. 
Syringa and ENA failed to reach agreement on the price tl;:rm for a reason - they could 
not. At the time the Teaming Agreement was signed, and the "lEN Alliance" response to the 
lEN Request for Proposals ("RFP") was submitted, the State itself did not know what fhnds, if 
any, would be available for implementing the lEN project. The State also did not know what 
specific service level would be ordered for any schools that might join the network. Therefore, 
the services that would eventually be provided, if any, were not known at the time of the RFP. 
Without knowing what the scope and services of the lEN project would eventually be, 
there was no way for ENA and Syringa to agree on the necessary term of price, and therefore, the 
Teaming Agreement was not a contract as a matter oflaw. Accordingly, Syringa cannot 
establish a claim for tortious interference with contract. 
As to tortious conduct by Qwest, there was none. The only "evidence" Syringa submits 
to support its accusation of nefarious conduct is the fact that Qwest met with the State after 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT QWEST 
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Qwest was awarded a contract, during which the State solicited and received Qwest's views as to 
the best way to structure the relationship between Qwest and ENA. 
In attempting to construe such discussions as the basis for a grand conspiracy, Syringa 
neglects to consider a simple fact. Qwest had been awarded an lEN contract. Of course Qwest 
met with its customer. So did ENA. That is what you do after bt~ing awarded a contract. 
Speculation that something improper must have happened at some point during these meetings is 
not evidence, and it is not enough to survive summary judgment. 
To allow Syringa to continue its pursuit of tortious interference claims under the 
circumstances, the Court would have to create a new tort allowing disappointed potential 
subcontractors to sue successful general contract bidders for "interfering" with their claimed 
contract opportunity any time the general contractor meets with its customer after securing a 
contract. Indeed, Syringa's novel theory would allow Syringa to sue Qwest and the State for 
tortious interference; Qwest could in tum sue ENA, Syringa, and the State on the same claim; 
and ENA would have an identical claim against both Qwest and the State, since neither Qwest 
nor ENA received the whole contract. Idaho law does not permit such an absurd result 
As to specific evidence, Syringa fails rebut with evidence Qwest's proof that the DOA 
unilaterally allocated responsibilities for the lEN project between Qwest and ENA. Syringa also 
asserts by argument of counsel - contrary to the sworn testimony of its drafter - that the DOA's 
amended contract awards must have adopted a proposed amendment by Qwest. To the contrary, 
the undisputed evidence establishes that the State in fact rejected Qwest's preferred allocation. 
In short, Syringa is attempting to substitute argument, conjecture, and mischaraeterization 
for evidence. That is because Qwest did nothing wrong, and there is no evidence it did, 
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The Undisputed Material Facts Show That Qwest Did Not
 
Tortiously Interfere With Any Contract Or Expectancy of Syringa's
 
(i)	 The Teaming Agreement is not a contract because ENA and Syringa did not, 
and could not, agree on an essential material term - price. 
The first element of a claim for tortious interference with contract is the existenee of a 
contract. Bybee v. Isaac, 178 P.3d 616,624 (Idaho 2008). "In order for a contract to be formed, 
there must be a meeting of the minds on all material terms to the contract." Univ. ofIdaho 
Found., Inc. v. Civic Partners, Inc., 199 P.3d 102, 111 (Idaho 20(8) (emphasis added). No 
contract "comes into being when parties leave a material term for future negotiations, creating a 
mere agreement to agree." Maroun v. Wyreless Sys., 114 P.3d 974,984 (Idaho 2005). 
As described in Qwest's Motion, Syringa and ENA left open for future negotiations and 
agreement the most critical term of their relationship. Specifically, ENA and Syringa failed to 
delineate how any money received from the lEN project would be divided. (Ex. 5 to Affidavit of 
Meredith A. Johnston ("Johnston Aff."), Lowe Del'. at 176: 17-177:25).1 As a result, ENA and 
Syringa failed to agree on the price for their respective services. 
Syringa's documentary evidence regarding its alleged "firm pricing" underscores the 
uncertainty surrounding pricing and the overall lEN project at the time the Teaming Agreement 
was signed. (See Opposition at 9 (citing Ex. 15 to Affidavit of David Lombardi ("Lombardi 
Aff."))). The Teaming Agreement was signed January 7, 2009. (Plaintiffs Statement of 
Material Facts at 1). However, Syringa did not provide pricing information to ENA unlil 7:55 
p.m. on January 9, 2009. (Ex. 15 to Lombardi Aff. at ENA 002464). Indeed, as of January 10, 
1 References in this brief to the Affidavit of Meredith Johnston refer to the affidavit dated 
October 29,2010 and exhibits filed along with Qwest's Memorandum in Support of its Motion for 
Summary Judgment. 
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2009, ENA representatives noted that that many questions remained unanswered with respect to 
proposed pricing to the State for the RFP response. (Id. at ENA 002463). 
In its Opposition, Syringa reveals why the financial terms of its arrangement with ENA 
had to be left open: 
At the time the RFP responses were submitted, thl~ DOA itself was 
unaware of the regulatory requirements for finances under E-Rate or even 
the total budget for the lEN implementation prior to submitting the lEN 
RI-;'P. Indeed, the lEN RFP specifically informs vt:ndors that the bids art: 
conditioned on state appropriation funding[.] 
(Plaintiffs Statement of Material Facts in Support of Response to Defendants' Motions for 
Partial Summary Judgment at 4).2 In other words, no one, not even the State, knew what the 
scope of the project would be at the time Syringa and ENA signed a Teaming Agreement. As a 
result, at the time of the RFP award, no one knew what services would be ordered, or which 
schools would receive them, and both of these terms were necessary to determine the price of 
any services. Under the circumstances, ENA and Syringa could not supply the necessary price 
term to form a contract. 
Regardless, it is undisputed that ENA and Syringa never agreed how the money would be 
divided between them if ENA were awarded the lEN project. (Ex. 5 to Johnston Aff., Lowe 
Dep. at 176: 17-177:25). To determine whether ENA and Syringa "[left] a material ternl for 
future negotiations, creating a mere agreement to agree," Maroun, 114 P.3d at 984, the Court 
need only consider a single question. If ENA had been awarded the entire lEN contracT, how 
much would Syringa have been paid? No one knows. 
2E-Rate is the federal program under which much of the expense associated with the lEN 
project is borne by the federal government. 
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That is fatal to Syringa's contention that the Teaming Agreement is a contract. Idaho law 
requires "a meeting of the minds on all material terms" to form a contract. Univ. ofIdaho 
Found, Inc. v. Civic Partners, Inc., 199 P.3d 102, III (Idaho 2008). Where the parties leave 
open an essential term - here, the price - there is no contract. Spokane Structures, Inc. v. 
Equitable Inv., LLC, 226 P.3d 1263, 1268 (Idaho 2010). The cases Syringa relies upon do not 
support a contrary conclusion. 
In EG&G, Inc. v. The Cube Corp., 63 Va. Cir. 634 (Va. Cir. Ct. 2002) (cited in 
Opposition at 5-6), the parties entered into a Teaming Agreement before the relevant Request for 
Proposals was issued. After the prime contract was awarded, they entered into ten "Letter 
Subcontracts" memorializing all material tenns of their agreement and commenced perfonnance 
of the contract. Id. at 636,640-641,641 n.31. In Virginia, the essential terms ofa contract 
include" 1) the nature and scope of the work to be perfonned, [and] 2) the compensation to be 
paid for that work," and the court found that the parties had not only reached agreement on these 
tenns, but all services contemplated under the agreement had thus far been performed and paid 
for as agreed. Id at 648 n.62. Therefore, no material terms had been left for future agreement, 
and a contract had been fonned. See id at 651-52. 
The district court's decision on remand in Trianco, LLC v. IBM, 583 F. Supp. 2d 649 
(E.D. Pa. 2008) (cited in Opposition at 4-5), is entirely inapplicable. After the appellate court 
held that the teaming agreement at issue failed because "a material tenn of that promise was 
missing - namely, the price that IBM would pay Trianco for perfonning the subcontract," 
Trianco, LLC v. IBM, 2008 U.S. App. LEXIS 7117, at *8-9, (3d Cir. 2(08), the issue before the court 
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and the parties' legal positions changed.3 On remand, IBM asserted that "the Teaming 
Agreement was an enforceable preliminary agreement that precludes Trianco's unjust 
enrichment claim. Trianco respond[ed] that the entire Teaming Agreement is unenforceable (so 
as not to preclude an unjust enrichment claim).,,4 Trianco, 583 F. Supp. 2d at 654. Thus, the 
decision on remand assumed (as the Third Circuit had already held) that the Teaming Agreement 
did not impose an enforceable obligation on IBM to award Trianco a subcontract. 
Finally, the court in Operations Mgmt. Int'l, Inc. v. Tengasco, Inc., 35 F. Supp. 2d 1052 
(E.D. Tenn. 1999), did not even consider whether the parties agreed on all material terms 
required to form a contract. Instead, the court determined that the agreement contained mutual 
promises and obligations and was therefore supported by conside:ration and not illusory. Id. at 
1055-56. Here, Qwest has not argued that any teaming agreement fails for lack of cons.ideration. 
It instead fails for lack of agreement on an essential material term, namely the price. 
(ii) Qwest did not interfere with any contract or opportunity of Syringa's. 
Syringa next asserts that one can infer that Qwest engaged in intentional interference 
causing a breach of the Teaming Agreement between ENA and Syringa because Qwest 
participated in meetings with State employees "that were followed by the exclusion of Syringa 
3 The Third Circuit decision in Trianco. LLC v. IBM, 2008 U.S. App. LEXIS 7117 (3d Cir. Pa. 
Apr. 2, 2008) (unpublished) is discussed in Qwest's Memorandum of Law in Support of Motion for 
Partial Summary Judgment on Counts Four and Five of the Complaint at 6-7. 
4 Under New York law, an enforceable preliminary agreement may require the parties to further 
negotiate in good faith, without imposing an obligation to eventually agree. Id. Counsel for Qwest has 
not located any Idaho authority imposing a similar obligation to negotiate in good faith in the absence of a 
binding agreement to award a subcontract. 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT QWEST 
COMMUNICATIONS COMPANY, LLC'S MOTION FOR I)ARTIAL SUMMARY 






from the lEN." (Opposition at 11). "After and therefore because of' is a classic logical fallacy 
that has long held to be insufficient to raise a reasonable inference of causation. 
For example, the Idaho Supreme Court has made clear that causation cannot rest on the 
"logical fallacy post hoc ergo propter hoc (after this and therefore because of it)," even at the 
pleading stage. Spur Prods. Corp. v. Stoel Rives LLP, 142 Idaho 41, 48 (2005). Instead, there 
must be/acts "to support the conclusion that the latter was 'caused' by the former and l:herefore 
resulted in damage." Id.; see also Kilpatrick v. Breg, Inc., 613 F3d 1329, 1343 (l1th Cir. 2010) 
(excluding expert causation testimony "rooted in a temporal relationship" as a classic "'post hoc 
ergo propter hoc' fallacy which ... makes an assumption based on the false inference that a 
temporal relationship proves a causal relationship"); McClain v. "Metabolife Int'l, Inc., 401 F.3d 
1233, 1243 (l1th Cir. 2005) (Inferring causation from "temporal relationships leads to the 
blunder of the post hoc ergo propter hoc fallacy." ... "It is called a fallacy because it makes an 
assumption based on the false inference that a temporal relationship proves a causal 
relationship."); Roger Whitmore's Auto. Servs. v. Lake County, Ill., 424 F.3d 659, 669 (7th Cir. 
2005) ("As Roger sees it, the [challenged act could only have been retaliation], and thus his case 
must proceed to trial. This is a classic post hoc ergo propter hoc ergo propter hoc logical fallacy, 
which might make the grade at the pleading stage. But to defeat summary judgment, Roger must 
present something by which a jury could connect the dots between the propter and the post, and 
at best he has presented only bare speculation or a scintilla of evidence, neither of which will 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT QWEST 
COMMUNICATIONS COMPANY, LLC'S MOTION FOR PARTIAL SUMMARY 







suffice."). Syringa offers no facts by which a reasonable fact-finder could conclude that 
meetings between Qwest and the State caused Syringa to be excluded from the lEN project. 5 
First, it cannot be inherently improper for Qwest to meet with State employees about the 
lEN project. Such an inference would be absurd. Qwest was awarded a contract to provide 
services for the lENproject. If meeting with the State after being awarded a State contract were 
considered "evidence" of misconduct, every State contractor would be at risk of being accused of 
tortious interference by any other contractor who failed to receivl;: subcontract work. 
Syringa's discussion of meetings between Qwest and the State is notable for its 
distortions and omissions. (See Opposition at 12). According to Syringa, for example, former 
State employee Laura Hill "testifie[d] that the only thing she recollects about attending the 
meetings is being frustrated and wishing to leave the [Office of the Chief Information Officer]." 
(Statement of Material Facts at 14). That is not correct. With respect to the specific meeting 
Syringa references, Ms. Hill testified as to her recollection of who attended, where they sat, and 
what the Qwest representatives said. (Ex. I to the Affidavit of Stephen R. Thomas ("Thomas 
Aff."), Hill Dep. at 105:7-108:17, 110:9-114:20). Ms. Hill did not have much to say about 
Qwest, however, because Qwest did not have much to say at the meeting: 
Q. So what did the representatives from Qwest say during that meeting? 
A. Not much. 
5 Syringa's assertion that it has been excluded from participation in the lEN project, which 
permeates its Opposition, is false. As early as July of2009, and as rectmtly as September of2010, Qwest 
has attempted to engage Syringa as subcontractor on the project. Syringa has refused to participate under 
various pretexts. Syringa's misrepresentation is not material to Qwest's Motion, but it is worth noting. 
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(Id. at 113: 1-3). She also testified that her frustration was a specific reaction to Syringa's 
position regarding the lEN contract, not anything Qwest did or said. (Id. at 113:1-114:20). No 
adverse inferences against Qwest can be drawn from this testimony. 
Syringa also asserts that Teresa Luna, former Chief of Staff to former DOA Director 
Mike Gwartney, cannot recall the content of certain meetings between Qwest and the State, so an 
inference of misconduct must be drawn from her alleged lack of memory. (Statement of 
Material Facts at 12). However, when asked specifically about Qwest's input at the meetings, 
Ms. Luna made clear that she and Qwest did not discuss the topic: counsel was fishing for: 
Q. Well, at the meeting on February 7, 2009, did Mr. Schmit and Mr. 
Berry persuade you that the contract for the lEN should be split so that one 
provider, ENA, if they became the E-rate provider, would handle E-rate 
and they would handle the rest? 
A. No. 
Q. What did they do? 
A. We talked about the 471 [a filing with the fed(~ral government for E·· 
Rate funds]. That's all I recall talking about at that particular meeting. 
Q. Well, but your -- I understand your answer. So, you don't recall any 
discussion with Mr. Schmit and Mr. Berry concerning an amendment to 
the contract stipulating the duties that each of our vendors will be in 
charge of? 
A. No, I do not. 




THE WITNESS: I don't recall talking about that particular topic.
 
(Ex. 2 to Thomas Aff., Luna Dep. at 109: 19-110: 16; 114-117 (objections omitted)). Again, no 
adverse inferences against Qwest can be drawn from such testimony. 
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Syringa also asserts that the missing evidence supporting causation may be provided by 
inference because Qwest e-mailed a document to State personnel "which the State appears to 
have nearly copied in creating the Amended SBPO" that Syringa complains about. (Opposition 
at 13). The author of the document, however, DOA employee Laura Hill, specifically testified 
that she did not use the proposed amendment provided by Qwest after the February 9 meeting: 
Q. In doing that, did you use the draft amendment sent by Mr. Berry to 
you on February 10, which is Exhibit 42, as a template? 
A. No, I did not, because I had to go back to the original document tha1 
[Deputy Attorney General] Melissa [Vandenberg] looked at, which was 
the draft ... -- it's that last strategic plan dated on the 5th, and I had to go 
back to that chart that had the two providers in it., .. 
MR. SCHOSSBERGER: Exhibit 37? 
THE WITNESS: Yeah, 37. I had to take that chart and stick it in there, 
and that's what I did. 
Q. (BY MR. LOMBARDI): Okay. Well, let me just ask you to take a 
look at Exhibit 42, because at a glance, at least, it appears that Exhibit 42 
may have also been used by you as a template for your preparation of 
Exhibit -- .... 
A. It was not. 
Q. It was not. Okay. 
A. It was not, no. 
(Ex. 15 to Johnston Aff., Hill Dep. at 176:9-179: 11 (emphasis added)). In fact, the amendments 
the State ultimately issued did the opposite of what Qwest suggested, designating ENA as the 
overall service provider for the lEN project, with Qwest acting instead as ENA's sub-contractor 
for lEN network services on behalf of the State. (Ex. 19 to Johnston Aff. ,-r,-r 1-2; Ex. 18,-r 1). 
Syringa's suggested inferences are therefore not based on the evidence, but on 
substituting the "blunder of the post hoc ergo propter hoc fallacy" by making" an assumption 
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based on the false inference that a temporal relationship proves a causal relationship." McClain, 
401 F.3d at 1243. There is no evidence from which a reasonable fact-finder could infer that 
Qwest influenced or induced the DOA to cause ENA to breach a contract with Syringa. 
(iii) Qwest did not engage in improper conduct. 
In attempting to prove that Qwest's suggestion that it be named the general contractor for 
lEN network services was somehow improper, Syringa again revives its assertion that the "dual 
award" and the State's allocation of responsibilities is contrary to Syringa's interpretation of 
Idaho contracting statutes. (Opposition at 15-18). Regardless of whether Syringa is correct, and 
it is not, the decision was not Qwest's. It was the State's alone. 
After the DOA issued the dual award to ENA and Qwest, the DOA asked Qwest and 
ENA to provide suggestions and recommendations regarding lEN implementation. (Ex. 15 to 
Johnston Aff., Hill Dep. at 163 :22-164: 14, 180: 14-181 :6). Qwest recommended that Qwest be 
the designated lEN service provider. The DOA ignored Qwest's recommendation and 
designated ENA as the lEN service provider. (Ex. 15 to Johnston Aff., Hill Dep. at 164: 17­
165 :8, 176:9-179: 11). Qwest was relegated to the position of "general contractor for all lEN 
technical network services." (Ex. 19 to Johnston Aff. ~~r 1-2; Ex. 18' 1). In its capacity as the 
designated lEN service provider, ENA, not the State, is Qwest's eustomer of record, and ENA 
has the direct relationship with the State. 
Moreover, the DOA made this decision "unilaterally." (Ex. 22 to Johnston Aff., Letter 
from M. Gwartney to G. Lowe (July 24, 2009) at 2). There is no evidence that Qwest in any way 
improperly influenced the DOA in its division of responsibilities between ENA and Qwest. (Ex. 
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT QWEST 
COMMUNICATIONS COMPANY, LLC'S MOTION FOR PARTIAL SUMMARY 








5 to Johnston Aff., Lowe Dep. at 269: 1-7). Indeed, if Qwest had attempted to influence the 
State, it did not work, since ENA was designated as the State's lEN service provider, not Qwest. 
Conclusion 
After months of costly discovery, the evidence establishes that Qwest did nothing more 
than seek to fulfill its obligations to the State after being awarded an lEN contract during 
uncertain circumstances following a confusing contract award. Syringa had no interest in the 
lEN project superior to Qwest's that required Qwest to stand aside and allow Syringa to take 
over the project. Indeed, once Qwest was awarded a portion of the lEN project, Qwest's 
economic interest in the project outweighed any interest Syringa might have in taking away 
Qwest's established contract as a matter of law. RESTATEMENT (SECOND) OF TORTS § 767 cmt. f. 
Moreover, Qwest made no attempt to harm Syringa or improperly influence State 
officials. All Qwest did was meet with its customer to determine how the State wanted Qwest to 
fulfill its contractual obligations. That cannot be the basis for a claim for tortious interference 
with any contract or expectancy of a frustrated potential subcontractor. 
RESPECTFULLY SUBMITTED this 23rd day of November, 2010. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHART D 
By ~ ~ 
Stephen R. Thomas - Of the Firm 
Attorneys for Defendant Qwest 
Communications Company, LLC 
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Case ~IOC 0923757 
RESPONSE TO MOTION FOR 
CONTINUANCE OF SUMMARY 
JUDGMENT PROCEEDINGS 
UNDER IRCP 56(F) 
Defendant Qwest Communications Company, LLC ("Qwest") respectfully submits this 
Response to Plaintiff Syringa Networks, LLC's ("Syringa") Motion for Continuance of 
Summary Judgment Proceedings under LR.C.P. 56(f). 
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Discovery has proceeded in this action for over nine months. Plaintiff has issued 
numerous sets of written discovery, Defendants have produced tens of thousands of pages of 
documents, and the parties have taken nearly two dozen depositions. 
At present, the only pending depositions are (l) one continued deposition of a witness 
who has previously testified at length, (2) the deposition of an attorney for the State, (3) a Rule 
30(B)(6) deposition of the State regarding topics about which the individuals involved have 
already testified at length. All of these depositions were noticed just a few days before Plaintiff 
filed its Motion for Continuance of Summary Judgment Proceedings under IRCP 56(f). 
The only other discovery pending at this time are several sets of written discovery to each 
of the Defendants. All of this discovery was served the day before Plaintiff filed its Motion for 
Continuance of Summary Judgment Proceedings under IRCP 56(f). 
"[A] party who invokes the protection of Rule 56(f) must 'do so in good faith by 
affirmatively demonstrating why he cannot respond to a movant's affidavits ... and how 
postponement of a ruling on the motion will enable him, by discovery or other means, to rebut 
the movant's showing of the absence ofa genuine issue offact.'" Jenkins v. Boise Cascade 
Corp., 108 P.3d 380, 386 (Idaho 2005) (quoting Allen v. BridgestonelFirestone, Inc., 8] F.3d 
793, 797 (8th Cir. 1996)). Further, the plaintiff must describe what further discovery would 
reveal and make clear "'what information is sought and how it would preclude summary 
judgment.'" Id. (quoting Nicholas v. Wallenstein, 266 F.3d 1083" 1088-89 (9th Cir. 20(1)). 
In Jenkins v. Boise Cascade, the plaintiff's attorney filed ,ill affidavit stating that 
additional written discovery and depositions were pending, "but did not specify what discovery 
was needed to respond to Boise Cascade's motion and did not set forth how the evidence he 
expected to gather through further discovery would be relevant to preclude summary judgment." 
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Id. at 386. Moreover, the case had been pending for more than a year. Id. The court therefore 
refused to reverse the district court's exercise of its discretion in denying the motion. Id. 
In seeking a continuance of the summary judgment proceedings, Syringa does not specify 
any specific information that it expects to discover that was not previously available to it through 
the tens of thousands of documents already produced, the dozens of written discovery r'esponses 
already provided, or the nearly two dozen witnesses already deposed in the nine months of 
discovery so far in this case. Instead, Syringa merely speculates that further discovery might 
reveal some previously uncovered nugget of evidence to support Syringa's claims. Such 
speculation is not sufficient to avoid responding to a motion for summary judgment. 
Syringa has had ample opportunity to find a factual basis for its accusations of 
misconduct against Qwest. Its failure to find one is not a basis for delaying consideration of 
Qwest's Motion for Summary Judgment. Syringa's request for a continuance should be denied. 
RESPECTFULLY SUBMITTED this 23rd day of November, 2010. 
MOFFATT, THOMAS, BARRETT, ROCK & 
ELDS, CHART RED 
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unications Company, LLC 
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STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
cv Case No .. OC 0923757 
AFFIDAVIT OF STEPHEN R. 
THOMAS 
Stephen R. Thomas, affiant herein, states as follows under oath and subject to penalty of 
perjury: 





1. I am a partner with the law firm of Stephen R. Thomas, Moffatt, Thomas, Barrett, 
Rock & Fields, Chartered, counsel of record for Defendant Qwest Communications Company, 
LLC ("Qwest") in this case. I make the following statements based upon my personal 
knowledge and review of the record evidence in this case. 
2. Exhibit 1 hereto is a true and correct copy of excerpts from the transcript of the 
Deposition of Laura Lou Hill on September 21, 2010. 
3. Exhibit 2 hereto is a true and correct copy of excerpts from the transcript of the 
Deposition of Teresa Kae Luna on September 9,2010. 
Affiant states nothing further in this affidavit. 
SUBSCRIBED AND SWORN to before me t IS 23rd day of November, 2010. 
CJwy~ ~, ~Wne, 
I\fOTARY PT LIC FOR IDAHO 
Residing at f.PtjQ, AtW. t-t\lll \ c) fL~ 
My Commission Expires aLj -':l-e;, - ?-oJ,.? 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an 
Idaho limited liability 
company, 
Plaintiff, 
vs. Case No. 
IDAHO DEPARTMENT OF OC 0923757 
ADMINISTRATION, et al., 
Defendants. 
VIDEOTAPED	 DEPOSITION OF LAURA LOU HILL 
SEPTEMBER 21, 2010 
REPORTED BY: 










1 THE DEPOSITION OF LAURA LOU HILL was
 
taken on behalf of the Plaintiff at the offices of
 
Hawley, Troxell, Ennis & Hawley, LLP, 877 West
 
4
 Main Street, Suite 1000, Boise, Idaho, commencing 
at 9:07 a,m. on September 21,2010, before Jeff 
LaMar, Certified Shorthand Reporter and Notary 
Public within and for the State of Idaho, in the 
above-entitled matter. 
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10 35,23 A. I did. 1:39:00 was new to the job. 
1,35,23 a. What did you mean by that? 1:39:02 a. Uh-huh. 
1,35,26 A. Well, it's for the students of Idaho. 1:38:02 A. And he was just doing due diligence. 
1,35,28 4 And we felt a multiple award, everybody wins, and 1:38:05 4 a. Okay. What's your understanding of 
1,35,32 it's for the students. It's for their betterment. 1:38:06 5 the reason for that? 
1:35:35 I'm a student of Idaho, and I thought Gosh, what 1:38:07 A. It's standard protocol for a protest 
1:35:38 an awesome opportunity for everybody to help leave 1:38:10 period. You don't have any discussions going on. 
1:35:40 8 a legacy. 1:38:14 8 a. Okay. 
1,35:42 a. Uh-huh. 1:38:16 A. And if you remember right, I was still 
1,35:43 10 A. But I was severely disappointed. 1:38:16 10 detailed to Bill Burns as part of the project, so 
1:35:45 11 a. What disappointed you? 1:38:18 11 that's why he forwarded the e-mail 10 me, and so I 
1:35:48 12 A. The quibbling. 1:39:23 12 forwarded it to my other boss. That s the way It 
1:35:50 13 a. What quibbling? 1:33:25 13 works. 
1:35:52 14 A. When we had a play-together meeting, I 1:33:25 14 a. Okay. So your chain of conmand was 
1:35:56 15 had -- I think awest was there, ENA was there, and 1:3-3:26 15 direct to Bill Burns? 
1:36:00 16 Syringa. It was right after the award. And, you 1:33:27 16 A. At that point in time, becau,e I was 
1:36:04 17 know, we had people around a table. 1:38:30 17 detailed to help with this project. 
1:36:05 18 And it was ­ you could just feel the 1:38:31 18 a. Okay. And your chain of cc,mmand never 
1:36:08 19 angst in the room. And I was deeply disappointed 1:38:33 19 included Mark Little in terms of your reporting to 
1:36:12 20 in Mr. Lowe's statement that he wanted it all or 1:38:36 20 him? 
i 
1:36:16 21 he wasn't going to play. ~1:38:36 21 A. No. No. I assisted Mark, but Bill 
1:36:17 22 I was like, Oh, great we're not going 11 :38:42 22 was my -- my -- and then Bill gave direction to my 
1:36:19 23 to get anywhere. I guess I remember that because 11: 38 :46 23 boss. 
1:36:21 24 that was my decision point to say Well, Forest 11:38:57 24 a. Was Mr. Burns new to the job? 
1:36:24 25 Service, you're looking really good. I'm being 11:38:59 25 A. Yes. 
103 105 
1:36:26 1 very honest. Thet wes my decision point to leave. 11 : 39: 00 1 a. Do you recall when he had started? 
1:36:44 a. What was the date of this meeting? ;n:39:03 A. Oh, a couple weeks before, I guess. 
1:36:46 A. I honestly can't remember. It was 11:39:06 a. So-­
1:36:49 just after the award. 11:39:07 A. He used to work at HP, I think. 
1:36:50 5 a. Well, the award was the 20th. The-­ 11: 39 :09 5 a. So he was fresh? 
1:36:58 20th of January. And the Statewide Blanket 11:39:09 
I 
A. Yeah, he was new meat. 
1:37:00 Purchase Orders were issued on January 28th. 11:39:11 a. Okay. So I believe you've told me 
1:37:10 So-­ 11:3~):13 that the meeting took place -- that is, the 
1:37:14 A. Well, it had to be after the 28th. 11:39:16 meeting with ENA, awest, and Syringa - took place 
1:37:17 10 a. Okay. So it was after the 28th. Now, 11:39:20 10 sometime after January 28, 2009? 
1:37:20 11 let's back up just a little bit. 11:39:23 11 A. That's correct. 
1:37:22 12 Do you recall any discussion regarding 11:39:25 12 a. Where did it take place? 
1:37:23 13 the -­ the Idaho Education Network and the letter 11:39:26 13 A. In the Department of Admin oonference 
1:37:30 14 of intent during the week following the issuance 11 :39:28 14 room. 
1:37:34 15 of the lelter of inlent on January 207 rl:39:32 15 a. Who was present? 
1:37:37 16 A. No. p:39:35 16 A. My boss, Mike Gwartney; Telesa Luna; 
1:37:37 17 a. You don't remember any discussions at ~1:39:37 17 Mark Little; Collie, Bob Collie. Gayle·- what's 
1:37:40 18 all? ~1:39:49 18 Gayle's last name? 
1:37:40 19 A. I wasn't involved in any discussions. 11:39:51 19 a. Nelson? 
1:37:42 20 a. Okay. Do you remember having any b:39,51 20 A. Yeah. 
1:37:45 21 communication with Mr. Zickau where you forwarded 11:3!J:53 21 David Pierce was not there. I think 
1:37:49 22 an e-mail telling him that "You shouldn't ;ll:39,55 22 Gayle Nelson was there. Jim-­
1:37:53 23 communiGate with any of the bidders during the 11,39:59 23 a. Schmit? 
1:37:56 24 five-day post-bid period"? 11:40:01 24 A. Jim Schmit. That's alii remember 
1:37:59 25 A. Yeah, that was from Bill Burns. He 25 from awest I think there was one other person, 
(Pages 102 to 105) 



















































































1:40:06 but I don't remember. 1:39:53 "David Pierce was not there. Ilhink 
1:40:07 Q. Mr. Berry? 1:39:55 2 Gayle Nelson was there. Jim-­
1:40:09 A. Clint was there. 1:39:59 "QUESTION: Schmit? 
1:40:12 4 And Greg, Mr. Lowe, was sitting on the 1:40:01 "ANSWER: Jim Schmit. Th3t'S alii 
1:40:15 end of the table, because Mike was on that side of 1:40:04 remember from Qwes\. I think there was one 
1:40:17 the lable (indicating). I was sitting where 1:40:05 other person, but I don't remember. 
1:40:19 Jeremy is. 1:40:07 7 "QUESTION: Mr. Berry? 
1:40:21 ENA was over there, Qwest was -- Qwest 1:40:09 "ANSWER: Clint was there. 
1:40:25 was kind of right there (indicating), and then my 1:40:12 "And Greg, Mr. Lowe, was sitting on 
1:40:28 10 boss was sitting to the -- next 10 me. And Mike 1:41:15 10 the end of the table, because Mike was on 
1:40:31 11 was at the head of the table, Mike Gwartney. 1:41:17 11 that side of the table (indicalin[I). I was 
1:40:35 12 Q. Mike Gwartney? 1:4):18 12 sitting where Jeremy is. 
1:40:35 13 A. Yes. 
I 
P:4):21 13 "ENA was over there, Qwesl was -­
1:40:36 14 Q. What lime was the meeting? ~1:4'):25 14 Qwest was kind of right there (indicating), 
1:40:37 15 A. It was in the morning, but I don't rl:40:27 15 and then my boss was sitting to the -­ next 
1:40:39 16 know the exact time. ill: 4'): 29 16 to me. And Mike was at the he.3d of the 
1:40:41 17 Q. Okay. And how long did the meeting ~1:40:33 17 table, Mike Gwartney.") 
1:40:42 18 take? 
I 
ill :41:00 18 MR. OBERRECHT: Thank you. 
1:40:44 B A. It wasn't -- about an hour, hour and a ~1;4'1 :23 , 19 (Exhibit 56 marked.) 
1:40:46 20 half. ~1:43:33 20 Q. (BY MR. LOMBARDI): We've handed you 
1:40:48 21 MR. SCHOSSBERGER: Laura, when you said my ~1:43:34 21 what's been marked as Exhibit 56. 
1:40:50 22 boss, can you clarify for the record, is that Greg p:43:39 22 Do you recognize that? 
1:40:52 23 Zickau or Bill Burns? ~1:43:40 23 A, It looks like an old calendar 
1:40:54 24 THE WITNESS: Greg Zickau. My boss. b:4:l:44 24 Q. It's been represented to us that 




1:40:57 MR. OBERRECHT: Before we go on - excuse	 ~1:44:03 Did you keep a computer calendar? 
1:40:57 me a second -- could I have you read back thai	 b:44:05 2 A. I did, yes, sir. 
1:41:00 list of names just at the very beginning. I've	 11:4'1:06 Q. Did you keep a separate handwrillen 
1:41:04 got --	 11:44:10 4 calendar? 
1:41:05 MR. LOMBARDI: I'm sorry. 1-·	 11:4.iI:l1 A. No. 
1:41:07 MR. OBERRECHT: I just asked the court	 p:44:12 Q. Did you keep any other kind of 
1:41:08 reporter to please read back the list of names al	 ill:44:14 7 calendar, other than the wrillen calendar that's 
1:41:10 the beginning of the answer.	 ~1:44:17 there before you? 
1:41:11	 MR. LOMBARDI: Fine. ~1:44:18 A. No. But sometimes I didn't write 
i 
1:41:19 10 THE WITNESS: Can I stand while you're	 p:44:21 10 everything in my -- on my calendar ei ther. 
1:41:20	 11 doing that? I just need 10 stand. Thank you. ~1:44:23 11 Q. Okay. 
I 
1:41:37 12 MR. LOMBARDI: Would you like to break for	 rl:44:23 12 A. I just kept it in my head. 
1:41:38 13 lunch?	 0-1:44:26 13 Q. Okay. Can you tell from you - calendar 
I 
1:41:38 14 THE WITNESS: No, I'm fine. It just sucks.	 11:44:32 14 when the initial meeting with the evaluators took 
1:41:45 15 I can't get comfortable.	 b:44:37 15 place? 
1:41:47 16 MR. SCHOSSBERGER: We can break in about 15	 11:4~j:14 16 A. Not really. I don't know if I even , 
1:41:49 17 minutes for lunch.	 b:45:18 17 put it in there. 
1:41:49 18 THE WITNESS: Yeah, that's fine.	 ~1:45:20 18 Q. Well. Exhibit 27 is -- that is t1e 
1:43:00 B (The record was read as follows:	 ill:45:26 19 leller of intent -- is dated January 20. 
1:39:32 20 "QUESTION: Who was present?	 P:45:30 20 A. Okay. 
I 
1:39:35 21 "ANSWER: My boss, Mike Gwartney:	 p:45:39 21 Q. Does that help you at all to r"fresh 
1:39:36 22 Teresa Luna: Mark Litlle: Collie, Bob	 b:45:43 22 your recollection concerning when yOll -- or the 
1:39:45 23 Collie Gayle -- what's Gayle's last name?	 11:4:,:48 23 week during which the evaluation was taking place? 
1:39:51 24 "QUESTION: Nelson?	 11:4:,:55 24 A. I know it was either the first or 
1:39:51 25 "ANSWER: Yeah.	 11:4::58 25 second -- probably the second week in January. 
(Pages 106 to 109) 
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1 just don·t remember. These are the type of things 
2 I never really put down. I'm not a real anal 
calendar person. So...
 
4 Q. So you can't really tell or you don't
 
5
 really know when the evaluation was taking place? 
A. Well, it was obviously before the 
20th. So it might have been the week of the 11 th 
through the 16th. I just don't remember. 
Q. All right. And we talked about the 
10 fact that the meeting that you've described with 
11 Mr. Burns, Mr. Gwartney, Ms. Luna, Mr. lillie, Bob 
12 Collie, Gayle Nelson, Jim Schmit, Clint Berry, and 
13 Greg Lowe had to have occurred after the 28th of 
14 January; correct? 
15 A. That is correct, because it was a 
16 meeting to discuss how were we going to play nice 
17 together. 
18 Q. Okay. When did that meeting take 
19 place? 
20 A. It was sometime after the week of the 
21 28th. 
22 Q. Do you know when that meeting took 
23 place? 
24 A. I don't know the exact date. 




























1 Q. Now, you did a very thorough job of
 
2 making your notes following the evaluation and
 
during the hot-wash process.
 




Q. Right. But you made no n"tes during 
the meeting that you've referred to:hattook 
place after January 28th to which th,~ vendors were 
invited? 
10 A. I was an invitee to that meeting. I 
11 was not tasked to support that meeling. So no, I 
12 did not. 
13 Q. So you have no record of IIlat one way 
14 or the other? 
15 A. The only recollection I haVE: is I told 
16 my boss after that meeting that I W6S frustrated 
17 and I wanted to just take the job with the Forest 
18 Service, because people weren't goil1g to play nice 
19 and I was wasting my time. And th6t's the meeting 
20 I had with my boss. 
21 And that made my decision. And I 
22 accepted the leller from HR from the Forest 
23 Service that evening. 
24 Q. Okay. 
25 A. That's why I remember thal:. 
III 
1:47:03 1 you are aware, that the meeting took place? 1,49:18 1 O. So what did the representatives from 
1:47:11 2 A. No, not to my knowledge. 1:49:21 Owest say during that meeting? 






any proposed contractors for the Idaho Education 
Network after January 28th, 2009? 





4 people were not really very -- you know, other 
than Mr. Lowe's comment, a couple other folks, you 
know, ENA was trying to figure out what to do. 
1:47:26 
1:47:29 
7 Q. Well, did you attend any other 




I mean finally I guess Gayle ';aid 
"Well, we'll Just get together." 
1:47:32 January 28th? 
1:47:32 10 A. Which contractors? 
1:47:34 11 O. The contractors that received the 
1:47:37 12 multiple award, which would be ENA and Owest. 
1,49:46 I said, "Who is 'we'?" 
1,49:47 10 And they said Gayle and Ow"st and 
1:49:49 11 they'd all figure it out. And they were· supposed 
1,49:51 12 to come back to us with a plan. And that's what 
1:47:41 13 A. Well, I got stuck in a meeting with p'49:S4 13 she told Mr. Gwartney. For some rea30n Gayle 
1:47:45 14 ENA and Owest, two separate meetings. p:49'S6 14 spoke up. 
1,47:49 15 O. Do you see any indication on your l:49:59 15 Q. So who called the meeting? 
1,47:51 16 calendar, Exhibit 56, that Syringa was invited to t1,50:02 16 A. Mr. Gwartney. 
1:47:59 17 any meetings? 
I 
p:50:03 17 O. Mr. Gwartney called the meHting. And 
i 
1:48:02 18 A. I don't think they were not P:50:06 18 did Mr. Gwartney open the meeting? 
1:48:03 19 disinvited. They were in a meeting. The meeting p:50'08 19 A. Yes, he was at the head of tle table 
1:48:05 20 I referenced, they were in that meeting. They b ,50 ,10 20 O. Okay. What did he say to OJen the 
1:48:08 21 were in that meeting, because it was immediately 
I
11:50:12 21 meeting? 
1:48:11 22 after the award and there were a lot of tempers 11:50,12 22 A. He said that "Now that the award's 
1:48:13 23 flaring because it was a mUltiple award. and 11,50,15 23 been made, we have to figure out how we're going 
1:48:15 24 people didn't know what to do. And we had that p:50:18 24 to play together." 
1:48:18 25 meeting. 11:5(':19 25 Q. So how did the meeting proceed from 
(Pages 110 to 113) 



















































































































1 there? Who was the next person to speak?
 
2 A. I honestly don't remember. It was
 
3
 just kind of a strange meeting.
 
4 Q. Well, do the best you can, please, to
 
5
 tell me what the flow of the meeting was. What 
was said and who was saying it? 
7 A. Well, I just remember Greg's comments, 
8 Mr. Lowe's comments, you know. And then after 
9 that Gayle or Bob Collie was trying to play the 
10 emissary role, ·We'li figure this out," blah, 
11 blah, blah. And then just kind of really spun 
12 around in circles. 
13 Q. What specifically did Mr. Lowe say? 
14 A. He said if he didn't get the entire 

















1 Any objection from counsel to that? 
2 MR. SCHOSSBERGER: No. 
3 MR. PERFREMENT: No objection. 
4 MR.OBERRECHT: No objection. 
MR. LOMBARDI: Thank you. Thank you. 
Q. Ms. Hill, did -­ during the break did 
7 any -- anything come to mind or did you have any 
8 clarification or change that you wished to make in 
your testimony? 
10 A. No. 
11 Q. Okay. Thank you. 
12 Before the break we were talking about 
13 different plans that you were engaged in preparing 
14 for implementation. 




































16 really bummed me out, because you're sitting at p: 12: 46 
17 the table, you're trying to get people to say ~3 : 12 : 48 
: 
18 "Okay. You're all in this. Let's figure it out. 13: 12: 57 
19 It's game day. Lers go forward with a plan." ~3: 12: 59 
20 You know, that just bummed me out. t3: 13: 02 
21 Q. Well, prior to this statement that p: 13: 05 
22 you've attributed to Mr. Lowe, was there any l3: 13: 09 
23 discussion about how -- how the award might be l3 : 13 : 12 
24 structured and who would do what? b.13 . 13 
25 A.	 WeB"," m,." - ."",""",,,,, 115F':" 
1 award that was that first draft of the strategic 13 : 13 : 14 
2 plan, and that was what was presented. And they :p : 13 : 16 
had copies that were sent that night previous to :P : 13 : 16 
4 them to look at, and that's what they came with. 13 : 13 : 19 
And that's what they were trying to discuss, yes. 13 : 13 : 24 
That's what happened. :P : 13 : 29 
Q.	 So the first draft of your strategic 13 : 13 : 36 
I 
8 plan was discussed at the meeting? 13:13:38 
9 A. Yeah, that was present at the meeting. P:13:42 
10 That's the purpose of the meeting. 3:13:44 
11 MR. LOMBARDI: Okay. I think this is a 3:1:l:50 
12 good time to break. 3:13:53 
13 MR. SCHOSSBERGER: Okay. 3:1]:54 
14 THE VIDEOGRAPHER: The time is 11 :52, and 3:1]:57 
15 we're off the record. 13:14:00 
16 (Lunch recess.) i3:14:01 
17 (Exhibit 20.1 marked.) p: 14: 04 
18 THEVIDEOGRAPHER: Thetimeis1:11,and p:14: 05 
19 we're on the record. p: 14: 11 
20 MR. LOMBARDI: Just for the record, l3:14:14 
i 
21 Mr. Reporter, we've provided you with 13:14:14 
22 Exhibit 20.1, which counsel have agreed can be P:14:15 
23 placed in the exhibit book and in the record. It 3:14:16 
24 is a full copy of Exhibit 20, which we discovered 3:14:17j
25 yesterday was missing some pages. 3:1~:18 
16 A. Yes. 
17 Q. I have before you Exhibit ~3. 
18 A. What's the date on it? 
19 Q. The date on Exhibit 33 should be 
20 January 29, 2009. 
21 A. 1 January? 
22 Q. 1/29/2009. 
23 A. Okay. 
24 Q. That is the one? 
25 A. Uh-huh. 




A. It's my first draft on a task,ng that 
4	 Greg gave me to try to come up with a way-ahead
 
strategy for the multipie award winners to try to
 
consider working through as part of a strategy
 
going forward for the lEN.
 
8 Q. Prior to the time that you ,repared 
9 this first draft of the lEN Strategic Engagement 
10 Plan, did anyone give you any direction or 
11 suggestions about how it could be done? 
12 A. No. 
13 Q. So this is entirely your -- E,hibit 33 
14 is entirely your work product without input from 
15 anybody else? 
16 A. Yeah, I sat down at the cor1puter and 
17 started to write. 
18 Q. Okay. Now, do you need to take a 
19 moment to read this to familiarize yourself with 
20 it? 
21 A. If you don't mind. 
22 Q. No, please. 
23 A. Because I think I had to do a couple 
24 versions of this. 
25 Q. There are several versions, and I know 
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I, LPdJRA LOU HZLL, hein9' first dl.lly sworn, aepose and say: 
That I am the witness named in the roreqoing depo5ition; 
that I have read said de:position and. kl:\Ow the eontent;$ the::4:o,;;, 
that th~ questions contained the;rein were propounded "to me; alJid 
that. the art~"ers the.t"e5.n c.ontained are true and correct, exce~lt 
for any chanqes that I may have list@d on the Change Sheet 
attached. hereto. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND l?OR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, Case No. CV OC 0923757 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION, et al., 
Defendants. 
VIDEOTAPED DEPOSITION OF TERESA KAE LUNA 
TAKEN SEPTEMBER 51, 2010 
REPORTED BY: 









THE VIDEOTAPED DEPOSITION OF TERESA KAE IN D E X 
LUNA was taken on behalf of the Plaintiff al the PAGETESTIMONY OF TERESA KAE LUNIl 
offices of Hawley Troxell Ennis & Hawley. LLP. 6Examinalion by Mr. Lombardi 
877 Main Street. Suite 1000. 80ise. Idaho. 
commencing at 9:09 a.m. on September 9.2010. EXHIBITS 
before Sheri Foote. Certified Shorthand Reporter PAGENO. DESCRIPTION 
and Nolary Public within and for the State of 40 - E-Mail Chain.2/6/09t02/8/09.Re: 108 
Idaho. in the above-entitled matter. 8 Pricing for 471 
APPEARANCES: 9 7243 ­ E-Mail From Laura Hill to Sally 
10 For Syringa Networks. LLC: 10 Brevick and Teresa Luna. 2/10109, 
11 Givens Pursley. LLP 11 Re: Rationale for lEN MUlliple 
12 8Y MR. DAVID R. LOM8ARDI 12 Award, With Attached Document 
13 601 West Bannock Street 13 Entitled, "Rationale for lEN 
14 P.O. Box 2720 14 Mulliple Award" 
IS Boise. Idaho 83701-2720 15 57 - Teresa Luna Calendar 120 
16 For the Defendants Idaho Departmenl of 16 64 - E-Mail From Laura Hill to Tere,.a 81 
17 Administration. J. Michael "Mike" Gwartney. and 17 Luna. Greg Zickau. and Others. 
18 Jack G. "Greg" Zickau: 18 1/27/09. Re: lEN Information PCiper 
19 Hawley. Troxell. Ennis & Hawley. LLP 19 Revised to Page. With Attached 
20 BY MR. STEVEN F. SCHOSSBERGER 20 Document Entitled, "About the New 
21 877 Main Street. Suite 1000 21 Idaho Education Network (lEN) I'rom 
22 P.O. Box 1617 22 the Department of Administration" 
23 Boise. Idaho 83701-1617 23 66 - E-Mail Chain.1/30l09.Re: Website 82 
24 (Appearances continued on nexi page.) 24 Info. and E-Mail Chain.1/30l09. 
25 /I 25 Re: Superintendent Letter DRAFT ONLY 
I--------------------------i-------------------·------ ­
For the Defendant Education Networks of America: 
31
f9: 01: 07 THE VIDEOGRAPHER: We am on the record. 
Hall Farley Oberrecht & Blanton P9: 03: 06 The time is 9:09. This is the depositi1m of 
BY MR. PHILLIP S. OBERRECHT P9:03:10 Teresa luna in the matter of Syringa Networks vs. 
702 West Idaho Street. Suite 700 69:03:18 4 Idaho Department of Administration, ot at . Ada 
i 
5	 P.O. Box 1271 p9: 0',: 21 5 County, Idaho, Case No. CV OC 0923757. 
Boise. Idaho 83701-1271 p9:09:29 The deposition is being taken on behalf 
For the Defendant Owesl Communications Company, P9:09:30 of the Plaintiff. Today's date is September 9, 
8 LLC: 2010. The time is 9:10 and we are at the offices 
9 Moffatt, Thomas, Barrett, Rock & Fields, Chid. P::~::::: of Hawley Troxell Ennis & Hawley, LLP, 877 Main 
10 BY MR. STEPHEN R. THOMAS 9:09:46 10 Street, Suite 1000, Boise, Idaho. 837('1-1617. 
11 101 S. Capitol Boulevard, Suite 1000 9:09:54 11 This deposilion is being report"d and ~
 
12 P.O. Box 829 P9:0":56 12 videotaped by M&M Court Reporting ~.ervice, 
13 Boise, Idaho 83701-0829 9:11):00 13 Incorporated. 421 West Franklin Stre,·t. Boise, 
14 -and- 9:11):03 14 Idaho, 83702. The Court Reporter is :3heri Foote 
15 Holme Roberts & Owen, LLP ~ 9:10:07 15 and Dan Sullivan is Ihe videographer. 
I 
16 BY MR. STEVEN J. PERFREMENT P9:10:11 16 Would counsel please identify 
17 1700 Lincoln Slreet, Suile 4100 b9:10:12 17 themselves. 
18 Denver, Colorado 80203-4541 b9:10:13 18 MR. LOMBARDI: David Lombal·di. Givens 
19 09:10:16 19 Pursley, counsel for Plaintiff Syringa. 
20 RECEIVING VIDEOSTREAM REMOTELY: 09:10:20 20 MR. SCHOSSBERGER: Steven Schossberger 
21 Robert S. Patterson and Susan Heneise P9:10:22 21 with the law firm Hawley Troxell for the Slate 
22 P9:10:24 22 Defendants. 
23 ALSO PRESENT: Greg Lowe. Jim Schmit. and 09:10:24 23 MR. OBERRECHT: Phil Oberrecht with Ihe 
I 
24 Greg Zickau P9:10:26 24 law firm Hall Farley Oberrecht & Blanton for ENA. 
25 THE VIDEOGRAPHER: Dan Sullivan 09:10:29 25 MR. THOMAS: Steve Thomas with Moffatt & 
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3::<2:31 A. I don't recall. 3:30:05 1 A. From -. the e-mail from Greg? 
3:32:32 Q. So, you don't have a memory one way or3:30:07 Q. Yes. 
the other; correct? 3:30:10 A. 20:58. So, 6:00, 6:58, 6:00 p.m., 
3:32:36 A. That's correct. 3:30:20 4 7:00 p.m. 
3:32:40 Q. Now, do you recall meeting with anyone 3:30:20 5 Q. So, Mr. Zickau sent an e-mail out to 
concerning the selection of the E-ratn provider3:30:23 6 Clint Berry at Qwest; right? 
7 on February 7?3:30:24 7 A. That's correct. 
3: ,2 : 52 A. I don't recall, no. 3:30:25 8 Q. And Bob Collie -­
3:,2:55 Q. That was a Saturday; wasn't it? 3:30:25 A. That's correct. 
3:32:58 10 A. It appears, yes. 3:30:27 10 Q. - at ENA; right? 
3:32:58 11 Q. Okay. I'm going to hand you what's been 3:30:28 11 A. That's correct. 
3:33:01 12 mar1<ed as Exhibit No. 40 that our Reporter has. 3:30:29 12 Q. And he indicated that: "We have 
3:33:08 13 (EXhibit 40 marked.) 3:30:33 13 informally indicated we are leaning in a 
3:33:10 14 Q. (BY MR. LOMBARDI) And I'll ask you \03:30:35 14 particular direction: but we haven't decided 
3:30:37 15 yet; correct?	 13:33:12 15 take a look at it. 
3:30:38 16	 113:33:14 16 A. (Witness complied.) A. That -- yes.	 
I 
3:30:40 17 Q. And did you know this was going out?	 '13:33:35 17 MR.OBERRECHT: Is there an extra copy? 
3:30:43 18 A. Not that I recall.	 113:33:38 18 (Discussion held off the record.) 
3:30:49 19 Q. Then at the top in the e-mail from Jim	 ;13:33:47 19 Q. (BY MR. LOMBARDI) Have you had a chance 
3:30:54 20 Schmit. it says: "Greg, first, thank you. Clint	 !13:33:48 20 \0 read all of Exhibit No. 40?
! 
3:30:59 21 and I met with Teresa after we met with you late	 !l3:33:50 21 A. Yes. 
3:31:04 22 today. Based on those discussions we have some	 113:33:51 22 Q. Now, part of Exhibit No. 40 is a 
3:31:06 23 internal work to do over the weekend, then we	 113:33:55 23 carryover from Mr. Zickau's e-mail of Friday, 
3:31:09 24 need to follow up with you early Monday."	 113:34:01 24 February 6. regarding pricing for 471: correct? 
3:31:12 25 What did you discuss in your meeting	 25 A. ThaI's correct. r"" ,0;107	 109 
3:31:15	 1 with Mr. Schmit and Mr. Berry on late in the day p: 34: 07 1. Q. Okay. And then you're reporting back to 
I 
3:31:21 2 on February 6, 2009?	 P:34:09 Mr. Zickau and saying on Saturday, February 7: 
3:31:24 A. We were discussing the -- who was going	 13 :3·1:13 "I had a very long and I think very productive 
3:31:29 4 to be listed as the service provider.	 ~3:3'1:16 4 meeting with Qwest on Friday afterroon." 
3:31:34 5 Q. What did they say to you?	 ~3:3-1:19 And then you go on to say: "i will fill 
3:31:36	 6 A. I don't recall specifics other than we 13:3-1:22 you in on the details on Monday, bUI we made 
i 
3:31:39 7 were discussing who was going to be named the	 p:3-1 :26 7 enough progress to move forward with the letter 
3:31:43 8 service provider.	 p: 3-1 :29 8 and with an amendment to the contract stipUlating 
3:31:44 Q. But what did you discuss concerning	 ~3:34:32 the duties that each of our vendors will be in 
3:31:47 10 whose price was going to be used for the E·rate	 p :3-1:35 10 charge of." 
3:31:51 11 application?	 11 So, when you say "the letter," what 
I:::::::3:31:51 12 A. I don't know that we discussed price at 12 letter? What do you mean? 3:31:53 13 all.	 3:34:45 13 A. I don't recall. 
3:31:54 14 Q. Well. doesn1 the "SUbject" line on the	 14 Q. And you mention "an amendment to the 
3:31:57	 15 e-mail from Mr. Schmit say: "Re: Pricing for t~:::::: 15 contract stipulating the duties that each of our 
~3:34:523:32:03	 16 471'? 16 vendors will be in charge of." What are you 
i 
3:32:04 17 A. It does, but that was a carryover from	 ~3:34:54 17 talking about there? 
3:32:09 18 Greg's talking about pricing. So, I don't recall	 p:34:55 18 A I'm -- the amended purchase order. 
3:32:13 19 that we taiked about pricing at that meeting as	 ~3:3S:04 19 Q. Well, at the meeting on FebrlJary 7, 
3:32:17 20 relates to who was going to be the E-rate	 i3:3',:1.0 20 2009. did Mr. Schmit and Mr. Berry persuade you 
3:32:20 21. prOVider.	 ~ 3: 3" : 1.8 2l that the contract for the lEN should be split so 
3:32:20 22 Q. Okay. And in saying that you don't	 p :3,,:24 22 that one provider. ENA, if they became the E-rate 
3:32:22	 23 recall, are you telling me that you did not b:3S:29 23 provider. would handle E-rate and they would 
i 
3:32:25 24 discuss pricing or you just don't have a memory	 13:3:·:31. 24 handle the rest? 
3:32:29 25 whether you discussed pricing or not?	 25 A. No.b:3' :32 
(Pages 106 to 109) 
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1 Q. What did they do? 
3,35,34 A. We talked about the 471. ThaI's alii 
3,35,41 recall talking about at that particular meeting. 
Q. Well, but your -- I understand your 
5 answer. So, you don't recall any discussion with 
3,35,53 Mr. Schmit and Mr. Berry concerning an amendment 
3,35,57 to the contract stipulating the duties that each 
3,36,00 of our vendors will be in charge of? 
3,36,02 A. No, I do not. 
3,36,03 10 Q. So, if you don't recall that, you can't 
3,36:06 11 tell me you didn't talk about it; can you? 
3,36,09 12 MR. PERFREMENT: Objection, 
3,36,10 13 mischaracterizes the testimony. 
3,36:11 14 MR. SCHOSSBERGER: Argumentative. 
1 A. No. 
3:37:54	 Q. Do you know If it reflects ENA's 
response to the RFP? 
A. No. 
5 Q. Did you understand before the meeting 
that you engaged in with Qwest re~ resentatives on 
February 7, 2009, that the contract·, for Ihe lEN 
3,38,23 would be split, with one contractor providing 
3,38:28 E-rate services and the other contractor 
3,38,31 10 providing connectivity? 
3,38,33 11 A. Excuse me, I don't recall w~ere we were 
12 at in the process of dividing duties ,Jn that 
3:38,42 13 particular date. 
3,38,44 14 Q. Well, when you issued the letter of 
3,36,12	 15 THE WITNESS: I don't recall talking t3 '38'48 15 intent on January 20, 2009, was il the intention 
16 about that particular topic. ~3'38'52 16 of the State that the responsibilities under the 
1 
3,36,14 17 Q. (BY MR. LOMBARDI) Okay. But just so p'38'55 17 contract would be split?
 
3,36,15 18 the record is clear, you don't deny that you had ~3'38'59 18 A. Yes.
 
3,36,16 19 the discussion; do you? ~3'39'01 19 Q. Okay. And who had made that decision?
 
I 
3,36:18	 20 A. No. P,39:06 20 A. The evaluators. 
I 
3:36:28	 21 Q. In the lower part of this Exhibit p'39'09 21 Q. And you never heard any information from 
I 
3,36,33 22 No. 40, which was the e-mail from Mr. Zickau on p,39,12 22 the evaluators personally; did you? 
I 
3,36,36 23 Friday evening, February 6, Mr. Zickau says at ~3:39,15 23 A. No. 
I 
3,36:44 24 the bollom of the second paragraph: "And, p,39,15 24 Q. So, who told you that the dE·cision had 
I 
3,36,47 25	 regardless of who is the listed service provider, p'39'18 25 been made that the contract would be split, with 
111 I	 113 
3,36150 1 pricing lias to be worked out between Qwest and p,39,22 lone contractor providing E-rate ser/ices and the 
3,36,53 ENA. Please begin working on that pricing p,39,24 2 other contractor providing connectivity services? 
3,36,55 immediately." 13,39:28 A. That was a decision that came after 
3,36,56 At the time this was written, did you 13,39,32 multiple discussions. 
I 
3,36,58 5 understand what Mr. Zickau was saying? p,39,36 5 MR. LOMBARDI: Could you read the 
I 
3,37,13 A. No, I don't recall. p'39:37 question back to her, please. 
3,37:16 Q. So, you had no understanding what he was b,39:54 (Record read back.) 
3,37,19 referring to when he was talking about pricing? 8 THE WITNESS: I don't -- I don't think 















10 Q. Did it have anything to do with the fact
 
11 that the evaluators had found that the pricing
 
12 for ENA was better than the pricing for Qwest?
 
13 A. I don't know that.
 
14 Q. Did it have anything to do with the
 
15 monthly recurring charge?
 
16 A. I don't know that.
 
17 Q. Do you know what the monthly recurring
 
18 charge is that's reflected on the E-rate
 
19 application form submilled by the State of Idaho
 








24 Q. Do you know whether it reflects Qwest's
 




















10 person is doing E-rate and this person is doing 
11 connectivity." It was an evolution of the 
12 implementation of the project. 
13 Q. (BY MR. LOMBARDI) Now, in your e-mail 
14 to Greg Zickau on Saturday, Febru",y 7, which is 
15 Exhibit No. 40, you say: "We made enough 
16 progress to move forward with the letter and with 
17 an amendment to the contract stipulating the 
18 duties that each of our vendors will be in charge 
19 of." 
20 Are the words "amendment '10 the 
21 contract" a reference to the statewide blanket 
22 purchase order that had been issued, or the 
23 statewide blanket purchase orders that had been 
24 issued to ENA and to Qwest on January 28, 2009? 
25 A. Can you repeat that questi01 for me? 
(Pages 110 to 113) 






















































































































3:41:06 MR. LOMBARDI: Yes. 
3:41:27 (Record read back.) 
3:41:29 THE WITNESS: Yes. 
3:41:29 4 Q. (BY MR. LOMBARDI) Well, if the decision 
3:41:34 had been made -- strike thaI. 
3:41:39 What amendment needed to be made to the 
3:41:41 7 contract? 
3:41:44 A. I don't recall what they were. 
3:42:12 Q. Can you please turn 10 Exhibit No. 41. 
3:42:15 10 A. (Witness complied.) 
3 :42:24 11 Q. Excuse me, actually, Exhibit No. 42. 
3:42:30 12 A. (Witness complied.) 
3:42:36 13 Q. Do you recall receiving this e-mail? 
3:42:39 14 A. No. 
3:42:41 15 Q. Why don't you go ahead and take a moment 
3:42:44 16 and take a look at il. 
3:42:46 17 A. (Witness complied.) 
3:44:11 18 Q. Have you had an opportunity to review 
3:46:00 a. What was the purpose of i':? 
3:46:02 2 A. To help define duties between ENA and 
3:46:10 awest. 
3:46:11 a. Why was it necessary to dofine duties 
3:46:14 5 between ENA and awest? 
3:46:19 A. As we were moving forward with the 
3:46:23 7 project, it was important that evervbody knew 
3:46:25 8 what their roies were. 
3:46:28 a. Well, did you evaluate this amendment to 
3:46:33 10 see if it was appropriate? 
3:46:35 11 A. I did not, no. 
3:46:36 12 a. So, did you have any input on the form 
3:46:39 13 of the amendment? 
3:46:40 14 A. I did not, no. 
3:46:41 15 a. Did you have any input on the substance 
3:46:43 16 of the amendment? 
3:46:43 17 A. No. 
3:46:44 18 a. Did you make any decision:; concerning 
3:44:14 19 it? t3:46:46 19 the amendment? 
3:44:14 20 A. Yes. i3:46:48 20 A. Not that I recall. 
3:44:14 21 Q. Okay. So, you met with folks from Qwest ~3:46:49 21 a. Why did you participate in :he meeting 
3:44:18 22 on Monday, February 9; right? 13:46:51 22 on February 9, 2009? 
I 
3:44:25 23 A. According to this e-mail, it appears we 3:46:54 23 A. I participate in lots of meetings, as is 
3:44:29 24 did. 3:46:58 24 a malter of course for my job, to koep informed 












A. I don't remember the meeting. 3:47:06 
a. Were Laura Hill and Greg Zickau in 3:47:09 
altendance with you at the meeting on February 9? ~3:47:14 
A. I don't recall the meeting, so I t3:47:18 
wouldn't want to speculate on who was there. ~3:47:21 
7 don't recall this particular meeting. p:47:27 
a. Now, Mr. Berry in his note to you in the p:47:29 
second paragraph says: "As we discussed P:47:34 
10 yesterday, I have attached a document in ~3:47:37 
1 departmenl. 
2 a. What do you do with that information? 
A. I use it for informational purposes for 
4 when I'm meeting with legislators who are curious 
5 about the status of the projects. I lise it to 
keep •• I used it to keep Mr. Gwartney informed 
7 of the status of the project and, wh"n 
8 appropriate, to help guide as necessary. 
9 a. So, you told Mr. Gwartney tllat you had 
















11 Amendment format - as if it were an agreement 
12 between only awest and the State - that you can 
13 use to amend the RFP award (Statewide Blanket 
14 Purchase Order.)" 
15 Do you recall receiving a proposed 
16 amendment from awest conceming the statewide 
17 blanket purchase order? 
18 A. Yes. 
19 a. And do you recall discussing it the day 
20 before this e-mail? 
21 A. No. 
22 a. Do you recall receiving it on this day, 
23 February 10? 


















12 A. I don't recall. You asked how I use 
13 information in general. That's how use 
14 information in general. 
15 a. Yes, I understand that. But this 
16 Exhibit No. 40 refers to a document in amendment 
17 format to amend the statewide blani:et purchase 
18 order; right? 
19 A. Correct. 
20 a. And did you tell Mr. Gwartn,'y about 
21 that? 
22 A. I don't recall. 
23 a. Well, that's certainly the kind of 
24 important information that you would routinely 
25 have told him about; isn't it? 
(Pages 114 to 117) 
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I. INTRODUCTION 
The State Defendants' and QwesCs Motions for Summary Judgment are premature. On 
November 16) 2010, Plaintiff Syringa Networks, LLC C"Syringa") filed a Motion to continue the 
summary judgment hearing currently scheduled to take place 011 November 30,2010, pur:suant to 
IRCP 56(f). As explained in its Memorandum in Support of Motion for Continuance of 
Summary Judgment Hearing under IRCP 56(t) ('~Plaintiff's Memorandum"), Syringa is unable to 
respond completely to the factual allegations in Defendants' summary judgment motions 
because, despite diligently pursuing discovery, it has not finished taking depositions, many of 
which have bcen noticed but TIot held or completed. Moreover, th<: State erased the h~rd drive on 
Mike Gwartney's computer (which the State failed to infolnl Syringa about for three months, 
until November 11,2010) despite being explicitly reminded ofth~ litigation hold in August, 
2010. Now, Syringa needs further time to attempt to discover the (widence lost, including emails 
to and from Mike Gwartney and information on his electronic calendars, and to ensure 
everything possible has been done to attempt to recover the contents of the computer. 
II. ARGUMENT 
A.	 Syringa Has Satisfied IRep 56(0 by Identifying Evidence it Seeks in 
Upcoming Depositions and Discovery with Sufficient Particularity. 
In Plaintiffs Memorandum, Syringa has identified the evidence it seeks to discover in 
upcoming depositions and discovery, in order to properly respond to Defendants' Motions for 
Summ~ry Judgment. For example, in order to establish crimimd int~nt on the part of the State 
Defendants, Syringa must depose Deputy Attorney General Melissa Vandenberg and ENA CFO 
Rex Miller, and complete the deposition of Mike Gwartney. See Plaintiffs Memorandum at pp. 
6-7. Also, as explained in Plaintiffs Memorandum, State witnesses testified that Vandenberg 
instructed them that the State could unilaterally amend the RFP aftc,r the contract had been 
PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR CONTINUANCE OF SUMMARY JUDGMENT 
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issued, which resulted in the creation of the Amended SBPOs from which Syringa was excluded. 
Id at 8. Syringa must take Vandenberg's deposition in order to fully respond to the State 
Defendants' assertion that they did not interfere with the teaming agreement, and must question 
Vandenberg about the advice she supposedly gave. ld 
Additionally, Syringa needs to complete the deposition of Bob Collie afENA to question 
him about evidence it already has which tends to show Qwest interfered with the teaming 
agreement between Syringa and ENA. For example, an email sent by Rex Miller to ENA. CEO 
David Pierce recounts a conversation in which Collie suggested Gwartney and Zickau seemingly 
had a need to give lEN work to Qwest, "or appease them at a minimum. Il SrJe Affidavit of David 
R. Lombat'di in Support of Respol1se to Defendants' Motions fOl' Partial Summary Judgment, at 
Ex. 2 t. FUI,thennore, Syringa deposed Qwest's Clint Berry and Jim Schmit on November 17 and 
18,2010, after receiving Defendants' motions for summary judgment, These depositions had 
been rescheduled from August 31 and September I, 2010 after Qwest took seven months to 
respond to discovery requests, which it did only on the eve of thosl~ earlier scheduled 
depositions. More time is needed to receive and review transct'ipt~: of those depositions in order 
to establish that Qwest employees and the State Defendants interfered with the teaming 
agreement. See Plaintiff's Memorandum, pp. 7-8, 
The State Defendants cite only Ninth Circuit case law and one Idaho case from 1917 to 
support an argument that Syl'inga has failed to "specifically identify what available evidence is 
yet to be captured in a deposition or by a discovery request" in order to satisfy requirements of 
IRCP 56(f). In fact, IRCP 56(f) simply provides that a party satisHes the Rule when it shows 
that "the party cannot for reasons stated present by affidavit facts essential to justify the p.:lrtyl s 
opposition ...." Idaho's courts have not imposed a more exacting standard. 
PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR CONTINUANCE OF SUMMARY JUDGMENT 
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Moreover, Syringa has not been able to obtain the information it seeks in upcoming 
depositions through depositions and discovery already conducted. Contrary to the State 
Defendants' assertion, this is not because the evidence does not exist, or because Syringa wants 
to continue its "fishing expedition. II While much discovery has be:en conducted in this case, the 
state witnesses have provided contradictory deposition testimony ~md have failed to recall 
information later revealed through other discovery, making cladfkation in upcoming depositions 
necessary. See, e,g., Plaintiff's Statement of Material Facts in Support of Response to 
Defendants' Motions for Partial Summary Judgment, at pp. 11-17,24-27. 
In addition, despite reminding the State Defendants to preserve information on Mike 
Gwartney's computer pursuant to a litigation hold, the State erased the computer's hard drive in 
early August. Now, having only learned about this on November 11,2010, Syringl:l needs 
further time to attempt to discover the evidence lost, including emails to and from Mike 
Gwartney and information on his electronic calendars, and to ensUlt'e everything possible has 
been done to attempt to recover the contents of the computer. 
III. CONCLUSION 
Because Syringa is unable to respond to the factual allegations in the Defendants' 
summary judgment motions, and has explained with sutlicient part.icularity the information it 
seeks to discover in upcoming depositions and discovery, this Court should grant Syringa"s 
Motion for Continuance of Summary Judgment Hearing under IRe? 56{f). 
DATED this 26th day of November, 2010. 
GIVENS PURSLEY U.P 
By: 
AMBER N. DINA 
Attorneys for Plaintiff 
PLAINTIFF'S REPLY IN SUPPORT or MOTION FOR CONTINUANCE OF SUMMARY JUDGMENT 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 261h day of November, 2010, I I:aused to be served a true and 
correct copy of the foregoing by the method imlil.:aLeU below, and addressed to the foHowing: 
Merlyn W, Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
P,O. Box 1617 
Boise, 10 83701 
AUorneysfor Idaho Depf, ofAdministration,' J. 
Michael "Mike" Gwartney and Jack G. ilGreg l1 
Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W, Idaho. Ste. 700 
P.O. Box 1271 
Boise,lD 83701 
Attorneys for ENA Service~'J LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
Attorneysfor ENA Services, LLC 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S, Capitol Blvd., 101h Floor 
P.O. Box 829 
Boise,ID 83701 
AttorneyJ,'for Qwest Communication.r Company 
B. Lawrence Theis 
Steven Pel'frement 
Meredith Johnston 
HOLME ROBERTS & OWEN LLP 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Attorneys for Qwest Communications Company 
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Plaintiff Syringa Networks, LLC ("Syringa"), by and through its attorneys of record, 
Givens Pursley LLP, hereby files this Opposition to the Motion To Strike and Disregard TI~stimony 
filed by the Idaho Department of Administration ("DOA"), J. Michael "Mike'l Gwartney 
("Gwartney") and Jack G. "Greg" Zickau ("Zickau") (collectively:, the "State Defendants!l). 
I. ARGUMENT 
The State Defendants have asked the Court to disregard for purposes of their Motion for 
Summary Judgment portions of Syringa's Verified Complaint on the grounds that those 
statements lack foundation and personal knowledge. To the extent those statements are cited in 
Syringa's Material Statement of Facts and other briefing, they are supported by specific evidence 
in the record. Tn addition, Greg Lowe, Syringa's President and CEO verified the statements in 
the Complaint to be true and correct based on his personal knowledge. See Complaint, at p. 21. 
The State Defendants have also moved to strike two excerpts from the deposition 
testimony of Robel1 I'lough as inadmissible. They in part argue that his testimony lacks 
foundation fo!' admissibility and lacks pel'sonal knowledge. Mr. Hough was one of the sb: 
evaluation team members that reviewed the IEN RFP proposals. Affidavit of David R. Lombardi 
in Support of Respolise to Defendants' MotioliS for Partinl Summnry Judgment (HLombnl'di 
Aff."), at Ex. 41. MI'. Hough's testimony concerning decisions made by the evaluation team and 
the surrounding events is therefore based on his personal knowledge of those decisions and 
events. 
In addition, Mr. Hough's testimony, contrary to the State Defendant~' assertions, is not 
hearsay. Mr. Hough testifies regarding his knowledge ofadvel'sal'ial discussions between Mr. 
Lowe and Mr. Gwartney and his view that bias exists within the Department of Administration 
because a multiple award was made independent of the evaluation team's recommendations. 
OPPOSITION TO MOTION TO STRIKE AND DISREGARD TESTIMONY" 2 
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Lombardi Aff., Ex. 10, Deposition of Robert Hough (Oct 6,2010) ("Hough Dep.") at 43:25-45:4, 
46: 1-23. Mr. I-lough's testimony is not being offered fOI" the truth of the matter asserted. See IRE 
801 (c) ('''Hearsay' is a statement, other than one made by the decJ,arant while testifying E.1,t the trial 
or hearing, offered in evidence to prove the truth of the matter assl~rted."), Rather, this 
testimony is included in Syringa's Statement of Materia.l Facts and other briefing as pl'Oofthat the 
meetings between Lowe and Gwartney, which relate to the bias against Syringa, Hleft so much 
angst that many employees at DOA were aware of it." See Plail1tifrs Statement of Material Facts 
in Support of Response to Defendants' Motions for Partial Summelry Judgment ("SOF"), at p. 9. 
II. CONCLUSION 
Fol' these reasons, Syringa respectfully requests the COUl't deny the State Defendants' 
Motion to Strike and Disregard Testimony. 





AMBER N. DINA 
Attorneys for Plaintiff 
OPPOS!TrON TO MOTJON TO STRIKE AND DrSREGARD TESTJMONY • :I 
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Defendants Idaho Department ofAdministration; J. Michael "Mike" Gwartney and Jack 
G. "Greg" Zickau (collectively, the "State Defendants"), by and through their counsel of record, 
Hawley Troxell Ennis & Hawley LLP, respectfully submit the following Memorandum in 
support of their Motion to Strike and Disregard Certain Testimony relied upon in Plaintiffs 
Opposition to the State Defendants' Motion for Summary Judgment Re Count Four of Plaintiffs 
Complaint. Plaintiffs response provides argument with respect to the following two matters: 
(1) whether the paragraphs in the Verified Complaint made "upon information and belief' should 
be disregarded by the Court under Rule 56(e); and (2) whether two excerpts from the deposition 
ofRobert Hough should be stricken as inadmissible evidence under I.R.C.P. 56(e). Plaintiff does 
not oppose the State Defendants' Motion to Strike and Disregard the other Citations: Lombardi 
Aff., Exh. 21, SOF, pp. 10-11; Opposition Brief at 9; Lombardi Aff., Exh. 21; SOF, pp. 10-11; 
Opposition Brief at 9; Lombardi Aff., Exh. 16, ENA000133-137; SOF, p. 11; Opposition Brief 
at 10 and, therefore, those portions of the Motion to Strike and Disregard should be granted. See 
Mem. in Supp. of Mot. to Strike and Disregard Test. at 6, filed November 23,2010. The State 





Idaho Rule of Civil Procedure 56(e) provides that: 
. .. When a motion for summary judgment is made and supported 
as provided in this rule, an adverse party may not rest upon the 
mere allegations or denials of that party's pleadings, but the party's 
response, by affidavits or as otherwise provided in this rule, must 
set forth specific facts showing that there is a genuine issue for 
trial. Ifthe party does not so respond, summary judgment, if 
appropriate, shall be entered against the party. 
LR.C.P.56(e). 
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For the purposes of the State Defendants' Motion for Summary Judgment, they seek an 
order from the Court that it will disregard any reliance by Plaintiff in opposition to the Motion 
based upon the allegations in the Verified Complaint made "upon information and belief," 
identified as follows: ,r~ 39, 45, 46, 47, 48, 49, 50, 97, 98, 99, and 100. See Mem. in Supp. of 
Mot. to Strike and Disregard at 7-9. Plaintiffs response is that, "Syringa's President and CEO 
verified the statements in the Complaint to be true and correct based upon his personal 
knowledge. See Complaint, at p. 21." See Opp. Mem. at 2. Mr. Lowe's verification that he 
believes his subjective and unsupported beliefs to be true and correct "to the best of [my] 
knowledge," does not change the fact that each of the "information and belief' allegations in the 
Complaint are pure speculation and inadmissible. Accordingly, in conformity with 
I.R.C.P. 56(e), the Court should disregard the identified "information and belief' allegations 
from the Verified Complaint in considering the State Defendants' Motion for Summary 
Judgment. 
Next, Plaintiff opposes the Motion to Strike specific testimony from the deposition of 
Robert Hough with a generalized response that Mr. Hough's testimony is based on his personal 
knowledge and that Mr. Hough's testimony about what other third persons told him is not 
hearsay. See Opp. Memo at 2-3 and cf Supp. Mem. at 4-5. The objectionable testimony is 
illustrated below. 
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A. I was told of adversarial 
discussions between Mr. Lowe and 
Mr. Gwartney. 
Q. By whom? Do you recall by 
whom? 
A. One was by a fellow named 
Bill Johnsen. And there was 
others, but let me think: for a 
minute. 
Q. Please take your time. 
A. There was others in the agency 
technical - the technical groups 
that told me the same thing. 
Q. Okay. What kind of 
adversarial discussions? 
A. Specifically that there was ­
there was a dinner meeting with­
that involved Mr. Lowe and Mr. 
Gwartney, and that - I don't really 
recall the specific details. But it 
was more about the awarding of 
the bid and how it was handled 
and related to things like that. But 
it was all- it was all third-party 
hearsay type of stuff from other 
people. 
Q. Understood. Understood. Any 
of those individuals that you 
recollect? Can you provide me 
with some of their - or you can 
take some time, think: of their 
names when you say "others," 
other than Bill Johnsen. 
A. I believe Laura Hill had left 
employment from the State. So it 
was not Laura Hill. But I do 
believe that Greg Zickau may have 
been -- may have told me about 
this. 
OBJECTION 
Mr. Hough's descriptions of his 
conversations and what was said to him 
are hearsay. LR.E. 802. The statements 
lack the necessary foundation for 
admissibility and lack personal 
knowledge. LR.E. 602. 
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Q. Oh, I see. Do you believe that Lombardi 
a bias exists within the Department Aff., Exh. 
of Administration that is inhibiting 10, Hough 
Syringa Networks' ability to Deposition 
secure business controlled by theat 46:1-23; 
DOA?SOF, p. 10;
 
Opposition MR. SCHOSSBERGER: Object to
 
Brief, p. 8-9 the form.
 
THE WITNESS: Yes. 
Q: (BY MR. CHOU): Please 
explain. 
A. The - I can only explain the 
bias in the fact that there was a 
multiple award, and agencies were 
not able to purchase services or 
circuits from Syringa. 
Q. I don't want to put words in 
your mouth, but when you say bias 
about a multiple award, was the 
multiple award decision made by 
DOA or the evaluation team? 
A. The multiple award was not 
made by the evaluation team. n 
was announced in the bidder's 
conference, and the technical 
review state [sic] that it would be a 
multiple award. 
Q. Do you know who made that 
decision? 
A. Both times it was announced 
by Mark Little of purchasing. But 
no, I do not know who made the 
decision. 
See Supp. Mem. at 4-5. 
OBJECTION 
Mr. Hough's subjective beliefs are 
irrelevant and inadmissible. State v. 
Shama Resources Ltd. Partners, supra; 
I.R.E. 402, 403 and 602. The 
statements lack the necessary 
foundation for admissibility and lack 
personal knowledge. I.R.E. 602. The 
statements are conc1usory and 
speculative, and contain hearsay. I.R.E. 
802. 
Contrary to Plaintiffs conc1usory argument that Mr. Hough's deposition testimony about 
what he was told by others is not hearsay because it is not being offered for the truth of the 
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matter asserted, it is, in fact, being offered for the truth of the matter asserted, " ... as proof that 
the meetings between Lowe and Gwartney, which relate to the bias against Syringa, left so much 
angst that many employees at DOA were aware of it." Opp. Mem. at 3. Secondly, Mr. Hough's 
testimony should be stricken because his subjective belief about the beliefs of the unidentified 
individuals within the Department of Administration is irrelevant and inadmissible. See State v. 






For each of the above reasons, the State Defendants respectfully request that the Court 
grant the Motion to Strike and Disregard Testimony in its entirety. 
RESPECTFULLY SUBMITTED THIS 29th day of November, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
I 
By ~~ 4J~~ _--~ 
Merlyn W. Clark, ISB No. 026 
Steven F. Schossberger, ISB No. 5358 
Attorneys for Defendants Idaho Department of 
Administration; J. Michael "Mike" Gwartney 
and Jack G. "Greg" Zickau 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 29th day ofNovember, 2010, I caused to be served a 
true copy of the foregoing REPLY IN SUPPORT OF THE STATE DEFENDANTS' MOTION 
TO STRIKE AND DISREGARD TESTIMONY by the method indicated below, and addressed 
to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY, LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, ID 83701 
[Attorneys for Plaintiff] 
B. Lawrence Theis 
Meredith Johnston 
Steven J. Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
[Attorneys for Qwest Communications Company, LLC] 
Phillip S. Oberrecht 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701 
[Attorneys for ENA Services, LLC] 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
[Attorneys for ENA Services, LLC] 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
~_ E-mail 
-fS=-- Telecopy: 208.388.1300 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
:::L E-mail 
_~)< Telecopy: 303.866.0200 
__ U.S. Mail, Postage Prepaid 
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-v~ Overnight Mail 
/,- E-mail 
~= Telecopy: 208.395.8585 
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Hand Delivered 
__ Overnight Mail 
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=:X;. Telecopy: 615.252.6335 
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Stephen R. Thomas __ U.S. Mail, Postage Prepaid 
MOFFATT, THOMAS, BARRETT, ROCK Hand Delivered 
& FIELDS, CHARTERED __ Overnight Mail 
101 S. Capitol Boulevard, 10th Floor 
P.O. Box 829 
-A~ E-mail 
-)Q_ Telecopy: 208.385.5384 
Boise, ID 83701 
[Attorneys for Qwest Communications Company, LLC] 
Stevenl!L~~I=':::"---------
REPLY IN SUPPORT OF THE STATE DEFENDANTS' MOTION TO STRIKE 





Phillip S. Oberrecht 
ISB #1904; pso@hallfarley.com 
Leslie M. G. Hayes 
ISB #7995; Imh@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-595.1 \PJeadings\MSJ 02-HFOB Mtn.doc 
Robert S. Patterson pro hac vice 
TSB #6189; bpatterson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennessee 37203 
Telephone: (615) 252-2335 
Facsimile (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America. Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYR INGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL "MIKE" 
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capacity as Director and Chief Information 
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Technology Officer and Administrator of the 
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QWEST COMMUNICATIONS COMPANY, 
LLC, a Delaware limited liability company, 
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Case No. CV OC 0923757 
DEFENOANT ENA SERVICES, 
LLC'S SECOND MOTION FOR 
SUMMARY JUDGMENT 









COMES NOW defendant ENA Services, LLC, ("Deflendant ENA"), by and through its 
counsel of record, Hall, Farley, Oberrecht & Blanton, P.A. and Bradley Arant Boult Cummings, 
LLP, and pursuant to Rule 56 of the Idaho Rules of Civil Procedure, moves this Court to dismiss 
all the claims asserted against defendant ENA. 
DATED this l?'~ay of December, 2010. 
HALL,FARLEY,OBERRECHT 
& BLANTON, P.A. 
By j~ITec~~&L-------
Leslie M.G. Hayes - Of the Firm 
BRADLEY ARANT BOULT CUMMINGS LLP 
Robert S. Patterson - Of the Firm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, 
Inc. 
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PO Box 1617 
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Fax: (208) 954-5210 
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Denver, CO 80203 
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GIVENS PURSLEY LLP 
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P.O. Box 2720 
Boise, Idaho 83701 
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Facsimile: (208) 388-1300 
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STATE OF IDAHO ) 
) ss: 
County of Ada ) 
Greg Lowe, being first duly sworn, deposes and says: 
1. I make this affidavit based on my own personal knowledge. 
2. I am the Chief Executive Officer of Syringa Networks, LLC ("Syringa"). I have 
been employed by Syringa since September, 2008. 
3. I have reviewed Defendant Qwest Communications Company, LLC's ("Qwest") 
First Requests for Production of Documents to Syringa ("Qwest's First Requests"), Qwest's 
Second Requests for Production of Documents to Syringa ("Qwest's Second Requests") and 
Qwest's Motion to Compel Discovery and supporting briefing. 
4. Request Nos. 6, 7, 8, 9,14 and 15 of Qwest's First Requests and Request Nos. 4 
and 5 of Qwest's Second Requests seek documents related to or from Syringa's "member 
companies." 
5. Syringa is an Idaho limited liability company that is owned by the following 
twelve rural Idaho telephone companies: 
• ATC Communications 
• Cambridge Telephone Company, Inc. 
• Columbine Telephone Company, Inc, d/b/a Teton Telecom 
• Custer Telephone Cooperative, Inc. 
• Filer Mutual Telephone Company 
• Fremont Telephone Co. 
• Midvale Telephone Exchange, Inc. 
• Mud Lake Telephone Cooperative Association, Inc. 




• Project Mutual Telephone 
• Direct Communications, Inc. 
• Rural Telephone Company 
• Silver Star Telephone Company, Inc. 
6. These twelve companies are separate and distinct entities that hold an ownership 
interest in Syringa. To the extent Qwest seeks documents concerning meetings between these 
companies or their financial, corporate or other records, Syringa does not have the access or right 
to those documents. 
7. Request Nos. 6 and 7 of Qwest's Second Requests seek the following documents: 
REQUEST FOR PRODUCTION NO.6: Please produce all 
contracts, responses to Requests for Proposals, or other documents 
by which Syringa agreed, on a general basis, to lease or otherwise 
provide or make available capacity on its network to other entities, 
including competitors. For example, see Ex. A, Technical 
Response for Request for Proposal of Syringa Networks, LLC, 
dated July 26, 2001, Syringa's Response to Public Safety and 
Right-of-Way Management, Requirement (C), at 21 ("Syringa 
Networks, LLC is constructing the network with the intent of 
leasing, at non-discriminatory prices, extra capacity to all providers 
requesting access."), and Syringa Response to Requirement (F), at 
22 ("Syringa plans to offer the lease of excess capacity to all 
telecommunications entities requesting such capacity. This 
includes any potential competitors to Syringa Networks, LLC. All 
leases wiU be offered on a competitively m:utral and non­
discriminatory basis."). 
REQUEST FOR PRODUCTION NO.7. Please produce all 
contracts by which Syringa agreed, under specific terms, to lease 
or otherwise provide or make available capacity on its network to 
other entities, including without limitation other 
telecommunications carriers, state agencies, or schools. This 
request encompasses all contracts entered into or in effect during 
any portion of the years 2007,2008,2009,2010. 
8. Qwest appears to seek these documents for competitive purposes other than its 
defense to the instant litigation. 





9. In December 2009, Qwest requested that Syringa sIgn a Nondisclosure 
Agreement ("NDA"). Syringa responded that it would sign a NDA if its terms expressly 
excluded discussions about the Idaho Education Network ("lEN") as Syringa desired to uphold 
its Teaming Agreement with ENA. Qwest refused to consent to that modification. 
10. On page 10 of Qwest's Memorandum in Support of its Motion to Compel 
Discovery, Qwest asserts: 
Syringa is contractually obligated to the State to lease capacity on 
its network to all telecommunications entities requesting such 
capacity, including competitors, on a competitively neutral and 
non-discriminatory basis. Qwest is therefore attempting to 
determine the full extent of this obligation and the terms under 
which Syringa has leased or otherwise provided capacity on its 
network to other entities ... 
11. Request No. 6 of Qwest's Second Requests references Syringa's technical 
response to the Interstate 84 Rights-Of-Way Request for Proposal dated July 26, 2001 as proof of 
Syringa's "obligation" to lease capacity on its network to competitors. While this particular 
RFP response did state "Syringa plans to offer the lease of excess capacity to all 
telecommunications entities requesting such capacity ... on a competitively neutral and non­
discriminatory basis," the resulting agreement between Syringa and the Idaho Transportation 
Department ("lTD"), dated October 2, 2001, did not include similar language. Attached hereto 












FURTHER YOUR AFFIANT SAYETH NAUGHT. 
DATED this 13 day of December, 2010. \/ 
",,---+?"l-
Greg Lowe 1 
SUBSCRIBED AND SWORN TO before me this J3t~ay of December, 2010. 
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Robert S. Patterson 
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THIS AGREEMENT, made and entered into this 2nd day of October, 2001, by and between the 
State of Idaho, acting by and through the Idaho Transportation Department, whose address is 
P.O. Box 7129, Boise. Idaho, 83707-1129, hereafter referred to as "ITO" and Syringa Networks, 
LLC, whose address is P.O. Box 366, Rupert, Idaho 83350, hereafter referred to as the 
'·Company". . 
1. PURPOSE: 
lTD has accepted the proposal from the Company to furnish telecommunications infrastructure 
and/or services to the State in exchange for access to certain segments ofI-84 Interstate right-of­
way within the State. lTD will permit the Company access to the sections of the Intf:rstate right­
of-way specified herein for the purpose of installing Company owned telecommunications 
infrastructure (principally fiber optics conduits, cables, and associated telecommunication 
facilities). This agreement is entered into in anticipation that the project will foster private sector 
competition and result in enhanced telecommunications serviees to the citizens of the State of 
Idaho in metropolitan and rural areas. This agreement specifies the tenns and conditions agreed 
upon by the parties to enable Company to construct, operate, lmd maintain fiber optie 
communication facilities longitudinally within defined segments of the Interstate 84 :right-of-way 
in exchange for the consideration to the State ofIdaho in the form of telecommunications 
services and infrastructure as outlined in this agreement. 
NOW THEREFORE, in consideration of the mutual promises of the parties hereafter contained, 
the parties agree as follows: 
2. DEFINITIONS 
Agreement - The documents setting forth the obligations ofthe parties on the project including 
this agreement, the RFP, and obligations listed therein all become a part of the agreement. 
ATM port - Asynchronous Transfer Mode port. 
Completion - ITO's written acceptance of all work. performed in the rights-of-way under this 
agreement. 
Department (lTD) - The Idaho Transportation Department 
District - Appropriate Idaho Transportation Department Disblct Office 
DS3 - Digital service, level three. Equivalent to 28 DS1 channels or 44.736 Mbps 
Facility (Facilities) - The infrastructure of the supporting equipment, optical fiber, conduit, pull 
boxes, hand holes and other items installed by Company within the lTD right-of-way. 
OC-3 - Optical carrier level three. Transmission capacity of approximately 155 Mbps or 3 
DS3s. See SONET. 
Parties - The Idaho Transportation Department and the Company. 
Person - Any natural person, association, corporation or partnership. 
Policy - lTD's "A Policy for the Accommodation of Utilities within the Right-of-Way of the 
State Highway System in the State of Idaho, 1990 Edition" together with the provisions of 
Addendum 1 to that policy dated May] 5,2001. 
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Project - The defined section of the interstate highway right-of-way together with all 
appurtenances and construction to be perfonned thereon related to the installation of fiber optics 
under this agreement. 
SONET - Synchronous Optical NETwork. A family offiber··optic transmission rate:s created to 
provide the flexibility needed to transport many digital signals with different capacities. SONET 
is an optical interface standard that allows the interworking of transmission products from 
multiple vendors. It defines a physical interface, optical line rates mown as Optical Carrier 
(OC) signals, frame fonnat, and protocol. 
VC - Virtual Channel. 
3. RIGHT-OF-WAY LOCATIONS 
This Agreement authorizes the Company to install facilities within the right-of-way aJong 
Interstate 84 from Bliss (Exit 141) through Boise, ID (Exit 53), and continuing to the Oregon 
Border (Milepost 0). A map of the specific sections of Interstate subject to this agreement is 
included in Attachment 1 that is incorporated herein by this reference. 
4. COMPENSATION TO lTD 
In consideration of the permission granted herein by ITD, the Company hereby agrees to provide 
lTD the compensation described in Attachment 2 that is incorporated herein by this reference, 
during the term of this agreement: 
5. RIGHT-OF-WAY USE 
Company shall use lTD's right-of-way only for the construction, operation, repair, replacement 
and maintenance (collectively: operations) ofa longitudinal telecommunications facility. Any 
other use of the right-of-way without prior written permission of lTD shall constitute breach by 
the Company of this Agreement. The use of the right-of-way along with all corresponding 
operations shall: 
A) Comply with the requirements of all applicable governing agencies including the Federal 
Communications Commission (FCC), the United States Corps of Engineers, Federal 
Highway Administration (FHWA), Department of Environmental Quality (DEQ), United 
States Forest Service (USFS), Bureau of Land Management (BLM), United States Fish 
and Game (USFG), etc. 
B) Comply with all laws, orders, ordinances, regulations, licenses and permits, if any, of 
federal, state, and local authorities. 
C) Not interfere with lTD's use of its property, the free and safe flow of traffic, lTD 
construction and maintenance work, or with lTD's radio or other communications unless 
written approval is expressly granted by ITD. 
D) Not interfere with the operations of any existing utility or carrier with facilities in the 
right-of-way. 
E) Not cause any public safety hazard. 
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6. RIGHT-OF-WAY ENCROACHMENT PERMITS 
Company shall follow lTD's utility permit process prior to the installation ofits facilities. 
Neither this Agreement nor any permit issued hereunder grants to the Company or any other 
person or entity an easement nor any property right or interest in the lTD right-of-way, nor do 
they supersede more restrictive requirements of any other governmental agency. 
Company shall apply for a permit from each appropriate lTD District office in which Company 
proposes to locate its facilities. Company shall also provide d.etailed engineering plans depicting 
the proposed alignment locations. lTD reserves the right to suspend permits or withhold permit 
approvals for "non-compliance violations" as outlined in this Agreement. 
The pennits to be issued under this Agreement are for facility installations within the: right-of­
way along Interstate 84 from Bliss, ID (Exit 141) through Boise, ID (Exit 53), and continuing to 
the Oregon Border only. Pennits to cross the interstate or longitudinally occupy or cross any 
other state highway shall be submitted separately to the appropriate district office. 
7. TERM OF AGREEMENT AND RIGHT-OF-WAY ENCROACHMENT PERMITS 
The term of this agreement and all permits issued hereunder shall be for a period of thirty (30) 
years from the date set forth above unless it is terminated prior to said date pursuant to its terms. 
Upon expiration the Company shall be allowed to continue to occupy the right-of-way unless 
lTD provides notice to vacate to Company at least one year prior to the expiration date. Such 
occupancy shall be on a year-to-year basis under the same tenns and conditions as this 
Agreement except that the compensation to be paid to lTD by Company for the continued 
occupation of the right-of-way shall be increased in value by 25%. (This default figure for 
increase in compensation shall not be construed as a precedent for negotiation for renewal of the 
agreement.) 
Each of the individual occupancy permits granted by lTD hereunder for the operations of 
Company's communications facilities shall become part of this Agreement upon issuance, and 
shall expire at the same time as this Agreement. 
Other permits issued to Company prior to actual construction (e.g., for preliminary corridor 
surveys) or for changes beyond routine maintenance after construction, shall be effective for the 
dates listed on each individual permit, and shall not affect the tenn of this Agreement. 
8. TERMINATION 
TIlls Agreement, andlor any individual permit issued hereunder may be terminated at any time 
by mutual agreement of the parties. Upon termination of this Agreement by mutual agreement, 
all permits issued under this agreement to Company and in effect at the time shall also terminate. 
In addition, this Agreement or the permits issued hereunder may be terminated as follows: 
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A. Permit Revocation By lTD for Highway Convenience 
lTD may revoke any individual pennit within lTD's right-of-way for lTD's convenience 
in the operation of the highway system. In such event, lTD shall provide Company with 
written notice a minimum of six months prior to such termination. lTD shall work with 
Company to find a suitable replacement area on the right-of-way for company's facilities 
near the tenninated location, where possible. 
B.	 By lTD for Non-Compliance 
lTD may terminate this Agreement or revoke individual permits ifCompany: 
1) Fails to comply with the terms of this Agreemf:nt, or any special permit 
provisions. 
2) Fails to comply with the Policy, lTD standards, or fails to take the proper 
action(s) required by lTD to correct Policy violations. 
3) Violates federal, state, or local laws, codes, ordinances, licenses or permits 
applicable to the ownership, operation, or maintenance of the facility. 
4) Interferes with lTD's operations. 
5) Operates in a manner that adversely affects public safety. Exception: lTD shall 
not have the authority to determine that Company's operations threaten public 
safety due to concerns or complaints relating to electromagnetic emissions or 
other matters within the regulatory authority of the FCC or any other state or 
federal authority having appropriate jurisdiction, provided that CompaiIly is in 
compliance with all applicable laws and regulations of the FCC and 01her 
applicable authorities. 
The items specified in 1-5 above shall hereinafter be referred to as ''non-compliance 
violations." Ifpublic safety is threatened by such an action or there is a non-c:ompliance 
violation that requires Company's prompt attention, lTD shall provide Comp~my with an 
oral or facsimile notice, and Company shall immediately act to cure the violation. A 
subsequent written notice shall follow. 
With other non-compliance violations, lTD shall provide Company with written notice 
and Company shall have up to 30 days to cure the action, or start the cure, ifby its nature, 
the condition cannot be cured within that time. Company may ask for an extension if the 
cure will take longer than 30 days. With any non-compliance action, lTD may 
temporarily suspend any or all permit(s), shut down work in-progress, or withhold the 
approval of permit applications until Company takes action towards a cure to the 
satisfaction ofITD. 
If a cure has not been effected for non-compliance violations in accordance with the 
terms of this Agreement, Company shall be provided with written notice oftennination 
of the Agreement or applicable permit(s) for non-compliance violations. Company shall 
forfeit any prepaid fees, if applicable, as liquidated damages. Company's failure to 
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comply with respect to an individual pennit will not necessarily result in termination of 
all permits. 
In addition, lTD shall require Company to do one of the following: 
1)	 Forfeit ownership to lTD of Company's facilities located within the right-of-way 
at the location covered by the terminated Agreement or permit. 
2)	 Remove all of Company's facilities that adversely affect lTD's use of the right-of­
way, except for those portions used by ITD, :from the Interstate right-of-way if the 
entire Agreement is tenninated, or only those facilities adversely affecting lTD's 
use of those portions of the right-of-way covered under a permit if only a permit 
is revoked. Such removal shall occur within 60 days of the notice, and company 
shall return the right-of-way to an equal or better condition than what existed 
upon issuance of the permit (normal wear and tear and casualty loss excepted). 
Removal and restoration shall be at Company's sole cost and expense. 
Company shall not have any further obligation with respect to a right-of-way area ifITD 
exercises its option to keep the communications facilities in that area. If lTD notifies 
Company to remove its facilities that are adversely affecting lTD's use of the right-of­
way, and Company fails to comply within 60 days of the notice, then lTD shall have the 
facilities removed and bill Company for the reasonable: cost. 
C.	 By Company for Commercial Reasons 
1)	 Company may terminate this Agreement or any individual permit on 90 days 
written notice to ITO if: 
a)	 At any time during the term of this Agreement, it becomes commercially, 
economically, technologically, or legally inadvisable in Company's business 
judgment for it to utilize ITD'8 right-of-way, or if all or a significant portion 
of Company's facilities are destroyed by a natural disaster, fire, war, or other 
calamity. 
b)	 Any required certificate, permit, license or approval is denied, canceled or 
otherwise terminated for reasons beyond Company's control such that it is 
unable to use lTD's right-of-way for Company's intended purposes. 
2)	 Upon Company's termination of this Agreement or any perrnit(s) for r~:asons 
listed above or expiration of this Agreement without renewal, Company shall 
forfeit any prepaid fees, if applicable, as liquidated damages, and shall do one of 
the following: 
a)	 Sell the facilities to another entity and give notice of such sale to lTD. The 
new entity shall be required to enter into a new Agreement with lTD upon 
mutually agreeable terms and conditions. 
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b)	 Abandon its facilities in place provided they do not interfere with lTD's 
operations, and Company proves, to the satisfaction ofITD, that the facilities 
do not pose an environmental hazard. 
c)	 Remove all of its facilities within 60 days lmd return the right-of-way to an 
equal or better condition than what existed upon issuance of the pennit(s) 
(normal wear and tear and casualty loss exeepted) at Company's sole cost and 
expense. 
3)	 Nothing in this section shall excuse Company :from prompt payment of any fees, 
taxes, insurance or any other charges required of Company. 
9.	 UTILITY ACCOMMODATION POLICY 
Unless otherwise specified in this Agreement or associated right-of-way permit, ITD's "A Policy 
for the Accommodation of Utilities within the Right-of-Way of the State Highway System in the 
State of Idaho, 1990 Edition" together with the provisions ofAddendum 1 to that policy dated 
May 15,2001 (Policy) shall govern all aspects of operations, of Company's communication 
facilities, with the exception of the requirements to relocate the right-of-way delineation fences 
and the requirement regarding the depth of the installation of1he facilities which is covered in 
this agreement. The Policy is amended from time to time by lTD. Facilities installed by 
Company prior to changes in the Policy shall not be required to comply with the amendments 
unless modifications to the facilities require a permit from lTD or are required by federal, state 
or local laws, codes or ordinances. Company acknowledges that it has received, read, and 
understands the Policy. 
10. PRELIMINARY CORRIDOR SURVEYS 
Company may perform preliminary corridor surveys to develop engineering plans, check 
environmental conditions, perform soil borings, etc. If Company elects to perform a Icorridor 
survey, it shall obtain a permit from the appropriate lTD Distr:ict office(s) prior to doing any 
work. 
lTD may not own in fee all of the Interstate corridor they are situated upon. lTD may be situated 
upon lands owned by entities such as the United States Forest Service, Bureau of Land 
Management, Railroads, Indian Tribal Lands, or others by permit or easement. The Company 
must obtain the necessary permits from these other entities, and those local jurisdictions whose 
highways cross over or under lTD's right-of-way, even though Company facility is technically 
within lTD's right-of-way. 
11. PERMISSION FROM OTHER LANDOWNERS/AGENCIES: 
The parties acknowledge that ITD does not have deeded title to all the right-of-way corridors 
comprising the Interstate rights-of-way that are the subject of this agreement. Some segments of 
the Interstate occupy property by easement. The Company must enter into agreements and/or 
meet requirements stipulated by the underlying fee owners of these Interstate segments. Cultural, 
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environmental, and historical sites occupy various portions of the Interstate right-of-way. The 
Company may be required to avoid or mitigate impacts to these sites. Company must, prior to 
commencing construction hereunder, obtain the necessary permission or permits from those 
owners or agencies having jurisdiction (Railroads, BLM, DEQ, Indian tribes, etc.) over the 
property over which the rights-of-way of the Interstate cross, and provide proof of such permits 
to ITO. Only one lTD right-of-way encroachment permit per District shall be required for the 
initial construction. Construction shall be allowed to commence on each Interstate segment as 
the underlying fee owner permits it. Company shall not begin construction in any segment prior 
to providing lTD with a copy of the written permission from 1he underlying fee owm~r. 
12. OTHER UTILITIES 
Subject to ITD approval, Company shall be allowed to have other utilities installed in the right­
of-way to serve its facilities. All such utilities shall first obtain a permit from lTD in order to 
occupy the right-of-way. Company shall be solely responsibli:~ for and timely pay all ofllie 
utility installation, operation, and service costs. 
13. CONDITIONS OF ISSUING RIGHT-OF-WAY ENCROACHMENT PE~lITS­
UTILITY 
Company and lTD agree to the following conditions in conjunction with lTD authorization of 
permits for facility installations within the right-of-way described in Attachment I: 
A) Company shall be allowed ingress/egress from the interstate shoulder to facilitate the 
loading/unloading of equipment and materials. This special shoulder access requires an 
approved traffic control plan as described in this agreement prior to permit approval. 
B) Company shall be pennitted, upon receipt ofprior approval from lTD's Bridge Engineer, 
to attach Company's facility to interstate bridges along the defined route. Company 
agrees to reimburse lTD for all future additional maintc~nance or improvement costs 
incurred by lTD due to the attachment ofthe facility OIl the bridges. 
C)	 Company shall not be allowed to install repeater huts or above ground structures ofany 
sort within the Interstate right-of-way. 
D)	 No service connections, with the exception ofmajor hubs as shown on the map ofthe 
project will be allowed to individual property owners adjacent to the corridor. Subject to 
lTD permit approval, Company shall have the right to exit and enter the right-of-way to 
make connections to its fiber optic cables for the purposes of extending Compimy's 
existing line or building or connecting to another transmission line. 
E) Company shall obtain new permit approvals from lTD, and other applicable 
governmental agencies and highway authorities, for the future installation of additional 
fiber to its existing conduits. 
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14. FACaITY OWNERSmp 
The facilities installed by Company on lTD right-of-way shall be Company's property from the 
date that construction begins and throughout the tenn of this Agreement, except as provided 
elsewhere in this agreement 
Company shall retain the right to grant an "indefeasible right ofuse" (IRU) to other companies to 
enable them to use Company's conduits or individual fibers. 'Those customers that obtain 
communications services from Company, either through purchasing services or leasing 
fiber/capacity from Company, are not required to pay a right-of-way fee to lTD nor obtain a 
right-of-way permit from lTD. 
Company may also sell a portion of its facility (conduits or fibers) to another company, or grant 
an lRU for use of one or more of Company's conduits to another company for the purpose of 
installing its own fiber. In such an event, the requirement for Company to continue as a single 
point of contact for all operations remains in effect. The new Icompany shall only be required to 
obtain a pennit to work within the right-of-way for the purpose of giving notice to thc~ District of 
the work and to review and approve the traffic control plans for the work. Such permits shall be 
issued without a fee with the exception that the district's inspection costs for monitoring the 
work and the implementation of the traffic control plan shall be paid by the Company. Company 
shall notify lTD, in writing, a minimum of 30 days prior to the:: closing of such a transaction. 
Upon request of lTD, Company shall submit an affidavit to verify the ownership of the facilities 
installed under this Agreement. The affidavit shall also include the names, addresses,. and 
contact persons of any other companies that have an ownership interest in the facilities installed 
hereunder. 
15. FACILITY RELOCATION 
If a highway project or other lTD-approved use, which was in place prior to the execution of this 
agreement, conflicts with the placement of the Company's facilities installed hereundc~, 
Company shall be given an opportunity to relocate its facility within lTD right-of-way at the 
Company's expense. 
16. FUTURE ACCOMMODATIONS 
This Agreement does not provide the Company exclusive use of ITD right-of-way for fiber 
optics facility installations. lTD may pennit other utility installations adjacent to Company's 
facilities, and shall provide for a reasonable distance (5-foot minimwn wherever possible) to be 
maintained from Company's facility to minimize potential conflicts, reduce the possibility of 
accidental damage, and still retain a corridor that could be utilized by other communication 
companies in the future. lTD will encourage other communications companies interested in 
locating facilities within the same corridor as the Company's, to negotiate with Company over 
leasing part of its facility to minimize the disruptions to lTD's right-of-way. 
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Company agrees to sell/sublease excess capacity to other fiber optic users on a competitively 
neutral and nondiscriminatory basis. 
17. EMERGENCIES 
Company may respond to any facility-related emergency without first obtaining a petmit from 
lTD so long it follows Policy guidelines while handling the emergency. Ifnecessary, Company 
shall submit a permit application after the emergency responses to its facilities. 
18. ENVmONMENTAL COMPLIANCE 
Company shall comply with existing or hereinafter-enacted environmental laws or regulations 
that apply to or affect the operation ofCompany's facilities covered by this Agreement or any 
permit. Company shall not generate, store, or dispose of any hazardous substances nor transport 
those substances to or from the right-of-way. Company's facilities shall not constitute, contain, 
generate or release any hazardous substance, waste, pollutant, or contaminant as defined under 
federal, state, and local laws. 
Company shall in the process ofobtaining the petmits hereunder, contact all appropriate and 
required agencies regarding the need for environmental pennit.s and approvals for the installation 
of the facilities. 
Company is responsible to obtain all necessary environmental pennits or approvals from 
regulatory agencies with jurisdiction. Copies ofthose environmental approvals/permits shall be 
submitted to lTD prior to starting construction and included as: a supplement to the I1D pennits. 
In the event that lTD has an improvement project in the vicinity of Company's location(s), and 
has done an environmental assessment for that project at any time, lTD will furnish Company 
with that information upon request. Any infotmation provided to Company shall be eonsidered 
"for informationalpurposes only". No representation is made: as to the accuracy or adequacy of 
the information for the company's purposes. 
IfCompany discovers any environmental conditions on ITD right-of-way, which constitute 
potential violations of applicable regulations or other problems - either before, during, or after 
installation of its facilities, Company shall notify lTD in writing, to the appropriate District. 
Company shall not be responsible for the assessment, mitigation or remediation of pre-existing 
right-of-way environmental conditions unless Company's operation creates the environmental 
condition. 'When right-of-way remediation must be undertaken as a result of contamination 
created by the Company, Company shall initiate, finance, and carry out an lTD approved 
remediation plan. 
The obligations of Company set forth in this section shall survive the tennination of this 
Agreement. However, ifCompany removes all of its facilities from a right-of-way are:a and 
completes the required restoration or is allowed by ITD to leave its underground facilities in 
place, and provides lTD with a survey from an environmental consultant licensed to do business 
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in Idaho documenting that the area is free and clear from all Company-generated contaminants, 
then this obligation shall be released in writing by lTD for that particular location. 
19. INSTALLATION REQUIREMENTS 
Company shall be responsible for obtaining all of the required approvals or pennits iTom 
agencies outside ofITD before commencing any construction activity on lTD's right-of-way, 
and submitting evidence ofthose approvals or pennits with each applicable pennit application. 
Company shall complete construction of its facilities by November 1,2003. IfCompany fails to 
complete said construction, lTD shall have the option ofrevoking the permit and issuing a new 
one, or extending the time frame for completion. All installations shall follow the guidelines set 
forth in the Policy, except as specified in this Agreement or:in any special pennit provisions. 
Specifically: 
A. Contact List/Scheduling 







Address: 1515 N. Sanborn Boulevard 
Mitchell, SD 57301 
Company shall also provide lTD with the names and telephone munbers ofthe people in 
charge of its field operations, as well as other staffmembers who are assigned to the project 
and permanently stationed at Company's regional and corporate headquarters. nas includes 
anyone responsible for the overall project, specific spreads, or directional boring crews. It 
also includes any subordinates or team leaders who may make key decisions, and any 
consultants or contractors who are hired by Company. 
Field personnel shall have cellular phones or pagers that would enable an lTD representative 
to contact them at any time. Company shall provide lID with the staff names and 
corresponding phone numbers no later than the pre-construction meeting, and shall update 
them as necessary within three working days of a change. 
Company shall also provide a weekly schedule ofall field operations in lID right··of-way to 
the appropriate District where the work is taking place. The schedule shall be provided by 
noon every Monday, or the first working day of the week in case of a Monday holiday, and 
may be sent by fax, email, carrier or regular mail. Specifically, the information provided 
shall include: 
1) Contractor name(s) and/or Company crew number (or other identifying feature). 
2) Lead contact person in the field for each contractor or crew listed in #1. 
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3) Cell phone number and/or pager of#2.
 
4) Contractors' main office phone numbers.
 
5) Crew locations: County, highway, and termini (milepost range, road crossing(s), or
 
other identifying features). 
6) Briefdescription ofplanned operation for the week: include planned work activities, 
stoppages, number of crews, etc. 






Access to lTD's interstate right-of-way shall be from adjacent lands, frontage roa.ds, or
 
crossing highways, and may be allowed from the shoulder of the highway under the strict
 
provisions as outlined in this agreement. lTD does not authorize the use of any median
 
crossover for any reason. Such activity is illegal and subject to a citation and fine.
 
Where approved by lTD and with the approval ofFHWA, Company may temporarily
 
remove a portion ofITD's access control line fence to gain access to the right-of-way.
 
.Company shall be responsible for effectively restricting ac:cess by others during the period 
when the fence is open. Overnight, the fence shall be restored, a locked gate installed, or 
some other way ofsecuring the fence completely to keep people and animals out. 
C. Traffic Control 
I)	 All work zone traffic control shall be in accordance with the currently approved 
Manual on Uniform Traffic Control Devices and the Idaho Transportation 
Department Traffic Manual. 
When unloadinglloading from the interstate shoulder where the vehicle count is 
50,000 ADT (Average Daily Traffic) or more, a lane closure shall be required. 
To properly access from the interstate shoulder, the following provisions shall be 
strictly adhered to: 
a)	 Prior to loading and unloading equipment or materials, proper traffic control shall 
be set up according to the approved traffic control plan. 
b) Company shall move its vehicles, equipment, and materials onto the shoulder. 
c) The lane closure shall be taken down and proper traffic control reestablished for a 
shoulder closure once the unloading has finished, and if the vehicles or equipment 
need to remain parked on the shoulder to facilitate Company's operation. 
d)	 Lane closures shall not take place between the Eagle Road Interchange and the 
Gowan Road Interchange during any weekday from 6:00 AM to 7:00 PM or 
during holiday work restriction times (see Section 15D) unless specifically 
authorized by the District Engineer. 
e)	 Lane closures may occur at times not restricted above or by the approved permit. 
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No vehicle or any piece ofequipment shall be allowed to park on any shoulder 
overnight. 
2)	 Shoulder closures are not needed when: 
a) The work activity is beyond the delineator posts. 
b) Company, contractor, or state inspector vehicles are stopped on the shoulder for a 
short duration (I/2-hour maximum). 
c)	 Work vehicles or equipment needing to use the:: shoulder temporarily (1-2 
minutes) to get around a culvert or other natural feature that block their path by 
the right-of-way line. 
D. Hours of OperationIHoliday Work Restrictions 
Company is authorized to work between nonna! daytime hours - sunrise to sunset - seven 
days per week, except as restricted in this agreement or in the approved permit. No work 
shall take place during nighttime hours unless authorized by ITD. Company shall not work 
anytime during the following peak holiday travel periods: 
1) Memorial Day Holiday Weekend - From 12 Noon on Friday before until 6 AM on 
Wednesday following. 
2) Independence Day Holiday Weekend - From 12 Noon on Friday before until 6 AM 
on Monday following the observed holiday. 
3) Labor Day Holiday Weekend -- From 12 Noon on Friday before until 6 AM on 
Wednesday following. 
4) Thanksgiving Holiday - From Noon on Wednesday before until 6 AM Monday 
following. 
5) Christmas Holiday - From Noon on Friday before until 6 AM Monday following the 
observed holiday. 
In addition, Company shall not have any lane or shoulder closures from 12 Noon on Friday 
in both directions of the interstate, until 10 AM on the following Monday during all 
weekends between Memorial Day and Labor Day weekends. Company may still work 
during those weekend times, but would not be able to load/unload equipment. 
Company may submit a request to lTD to work during the holidays listed above, however, 
lTD shall not be obligated to approve the request. 
E. Pre-Construction Meeting and other Meetings 
lTD and Company, along with its contractors and consultants, State Police, and all other 
interested parties shall meet at least one week prior to the start of construction in e:ach district 
to discuss the entire project and its corresponding timetable. No work shall begin without a 
pre-construction meeting. lTD representatives shall be invited to all meetings whlrre 
construction details are discussed. 
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F. lTD Inspections 
lTD reserves the right to perform periodic inspections of traffic control within the work zone 
to insure that the tenns of the traffic control plan are being carried out and to insure that the 
conditions of the permit are complied with. Company agrees to reimburse lTD for the cost 
of such inspections. A copy of any permit issued to Company shall be present at any job 
location during all work times. 
G. Buried Utility Locater's Service 
Company shall become a member ofIdaho's one-call network, Digline, and contact Digline 
prior to any digging. Company shall be aware that ITD does not have all of its fncilities 
mapped by Digline. Company and its contractors shall notify each District offiCt~ in writing, 
at least 72 hours prior to excavating on lTD right-of-way so that aTransportation Department 
representative can come out to the site and mark lTD's fadlities. When crossing lTD 
facilities with Company's own facility, Company shall expose ITD's facility and determine 
its vertical location before commencing installation of Company's facility. 
H. Structure Attachments 
Any attachment by Company shall be approved by lTD's Bridge Engineer prior to permit 
approval. Facility installation within the structural zone of retaining wall shall be covered in 
the permits. 
I. Horizontal Location Within Corridor 
Company shall install its fiber optic cable at the locations shown on the approved permits 
only. Deviations from these locations may be allowed, but shall first be approved by the 
District Utility Permit coordinator or hislher designee. Five hard copy sets of"As-built" plan 
sheets and electronic files fully and accurately translated in to the Bentley .dgn format used 
by lTD showing the approved deviations and handhole locations shall be sent to the 
appropriate district office within 60 days after completion of construction. 
J. Vertical Location Within Corridor 
Company shall bury all fiber optic cables that are placed inITD's right-of-way in accordance 
with the Policy. In addition to compliance with the Policy~, all cables shall be placed at a 
depth of 36 inches or more with a plastic "warning" tape placed approximately one foot 
above the cables to prevent accidental cutting. Company may install its cable by means of 
plowing, open trenching, or directional boring. At specific locations as directed by lTD (e.g. 
under culverts, crossroads, interchanges, trees, etc.), Company shall directional bore. 
K. Work Area Protection During Non-Working Times 
Company shall store its equipment/materials off the right-of-way during non-work times if 
possible. If necessary, Company may store its equipment/materials on the right-of:'way 
provided they are placed as close to the right-of-way line as possible and outside of the clear 
zone. Company shall ensure that any excavation left open during non-work times is outside 
the clear zone, well-marked and secured from public intrusi.on. 
L. Erosion Control 
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Company shall use best management practices and take all steps necessary to pre:vent soil 
from getting into nearby waterways, and shall protect excavated areas with the proper erosion 
control devices to contain the soil directly at the location. All necessary erosion control 
devices shall be in place prior to starting any construction. 
M. Right-Of-Way Restoration 
Company shall restore any ITD right-of-way disturbed to its original (as best as practical) 
condition within two weeks after installing its facilities at that location. Upon notification 
from lTD, Company shall temporarily restore rutted right··of-way up to 15 feet from the edge 
of shoulder one week prior to the scheduled date ofmowing operations in the area. Time 
extensions for restoration may be allowed by lTD in the case of inclement weathc::r, poor soil 
conditions, or if Company's operations would track over the same disturbed areas - provided 
that proper erosion control devices are in place to protect the disturbed areas. 
IfCompany fails to do restoration within the required time period, ITO shall have the right­
of-way restored, and Company agrees to reimburse ITD for the costs of such restoration 
work. Special seed mixes may be required by lTD for surface restoration to prevl;,nt the 
establishment ofnon-native shrubs and grasses in the area" Company's contractors shall 
thoroughly wash all equipment before bringing it to the job site if such equipment was used 
in other states prior to being in Idaho. 
N. Working Around Trees & TreeIVegetation Removal 
The following guidelines have been developed to assist Company when working around trees 
and other types ofvegetation. When encountering these conditions, Company: 
1)	 Shall bore underneath trees planted by lTD for aesthetics, living snow fenee, or 
screening, along with those volunteer trees greater than 6" in diameter measured 2 
feet above ground line. Planted and volunteer trees: shall be identified by ITD in all 
locations prior to any construction. 
2)	 May remove isolated, volunteer or scrub trees which are less than 6" in diameter 
measured 2 feet above ground line unless it is a visual landmark or adjacent to a 
property owner's home. 
3)	 May locate its facility inside (towards the interstate) any isolated trees, a stand of 
trees, or planted snow fence provided there will be 50 feet or more from the edge of 
pavement (painted stripe) to the proposed facility location, and at least 8 more feet 
from that location to the nearest tree trunk greater than 6" in diameter measured 2 feet 
above ground line, or at least 4 more feet to the nearest edge ofa living snow-fence. 
A few (less than 5) trees greater than 6" in diameter measured 2 feet above ground 
line may be removed on the edge ofa stand to improve the running line ifneeded. 
4)	 May locate on the backside of the access control line fence within the I-foot or more 
typical area between the fence and the right-of-way line to avoid a stand of trees. 
Company shall first verify with lTD before installation that the I-foot or more area 
exists, and must replace any survey monuments disturbed by construction. 
S)	 May clear up to a 13-foot swath of volunteer or scrub trees or brush from the fence 
line. Brush is defined as trees or vegetation up to 1..1/2" in diameter. 
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6) Shall not clear any trees or vegetation, which serve as visual barrier between an 
adjacent property owner and a sound barrier or the: interstate itself. 
7) Shall not break off any lower branches to accommodate equipment passing nearby. 
Instead, these branches shall be properly pruned. 
In all cases, all trees and vegetation to be removed by Company to accommodate facility 
installation shall be reviewed and approved by ITO. All trees, stumps, and shrubs approved 
for removal shall be completely removed and grubbed and the holes properly backfilled 
when they fall within one foot either side ofCompany's running line. Trees, stumps, and 
shrubs between one foot and five feet either side of the Company's running line may be flush 
cut at or slightly below ground level. 
Company may dispose of trees by giving them to the adjaeent property owner. If that owner 
does not want the trees, then Company may dispose of them as it wishes so long as it is 
approved, off ofITD's right-of-way and out of sight ofth~: traveling public. Trees may be 
chipped and hauled off, or chipped and mulched on the right-of-way upon approval from 
lTD. Company is advised to comply with applicable laws that may regulate the sale, 
transport, or disposal of trees. 
lTD may require Company to transplant, or remove and replace, trees or other vegetation that 
ITO planted for a living snow fence or for aesthetic purposes. In addition, Complmy shall 
immediately replace any trees cut or removed due to Company's or contractor's error which 
serve as visual barrier between an adjacent property and a sOlmd barrier or the intl::rstate 
itself, or were planted by lTD for aesthetic purposes. All transplanted or newly planted trees 
and vegetation shall be maintained by Company for a period of two years. If any trees or 
vegetation die within the 2-year period, Company shall replace and maintain them for 
another 2-year period. 
Company shall not bum, nor use any pesticides (herbicides, rodenticides, or insecticides), on 
any portion ofthe right-of-way without prior approval from lTD. lTD reserves the right to 
disapprove the use of any pesticide - even one that has been approved by the United States 
Environmental Protection Agency. 
O. Above-Ground Facility Marking 
Company shall mark its facility with above ground markers spaced at a minimum of 1,000 
feet and at critical locations such as road and culvert crossings. The markers should be 
designed to notify anyone in the vicinity of the facility as to its approximate location, but be 
small enough that they are not readable from the highway. 
20. MAINTENANCE AND OPERATIONS 
Company's name and contact number for a single point of contact for all repair, replac:ement, 
maintenance and operations concerns, shall be: 
Charlie Creason 
President 
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Syringa Networks, LLC 
507 G Street / P.O. Box 366 
Rupert, Idaho 83350 
Phone 208-434-7121 
Fax 208-436-7154 
E-Mail - ccreason@pmt.org 
If there is a change in this contact person, Company will notifY lTD in writing at least thirty (30) 
days prior to making the change. Company shall be responsible for all costs to maintain the 
facilities that are not owned by lTD. lTD will compensate thc~ Company for maintenance 
activities performed on lTD's conduit only. 
21. TAXES AND LIENS 
Company shall promptly pay and discharge all taxes, assessments, fees and other charges leveled 
or assessed against its facilities situated on lTD right-of-way, and all special assessments, license 
fees, pennits, area charges, occupancy taxes, and any and all other charges levied or assessed by 
reason of Company's use and occupancy of the right-of-way which become due during, or apply 
to the term covered by, this Agreement and any renewal term or extension thereof, which are 
hereby declared the obligation of Company under this Agreement. 
Company shall keep the right-of-way free from any liens arising from work performed, materials 
furnished or obligations incurred by Company. Company shaH not permit the filing of a lien 
against any part of the right-of-way. Upon completion of any construction, copies ofthe signed 
lien waivers, if any, shall be supplied to lTD. 
22. BOLD HARMLESS 
The Company shall indemnify lTD against any and all claims for injury to or death of any 
persons; for loss or damage to any property; incidental to or arising out of the occupancy. use. 
service. operations or performance of work under this agreement. 
lTD shall not be precluded from receiving the benefits of any insurance the Company may carry 
which provides for indemnification for any loss or damage to property in the Company's custody 
and control, where such loss or destruction is to lTD property. The Company shall do nothing to 
prejudice the ITO's right to recover against third parties for any loss, destruction or dlunage to 
ITO property. 
The Company hereby expressly agrees to save lTD and lTD's authorized representatives 
harmless from any and all costs, liabilities, expenses, suits, judgments and damages to persons or 
property caused by the Company, its agents, employees or subcontractors which may result from 
acts, errors, mistakes or omissions from the Company's operation in connection with the services 
to be performed hereunder. 
23. INSURANCE AND SUBROGATION 




          
 :
 
SHARED RESOURCES AGREEMENT 
INTERSTATE 84 BLISS TO OREGON BORDER 
During the Agreement tenn, Company shall secure at its cost, maintain in full force lmd effect at 
all times, and require any contractor entering and/or performing any type of work whatsoever on 
behalf of Company to have in full force and effect, the following types and limits of commercial 
insurance: 
TYPE OF INSURANCE MINIMUM LIMITS REQUmED 
1) Commercial General Liability, $2 million combined single limits per occurrence; 
shall include blanket contractual liability may be subject to an annual aggregate limit of not 
and complete operations coverage. less than $4 million. 
2) Workers' Compensation and Workers' Compensation: Statutory Limits 
Employers' Liability coverage for Employers' Liability: $100,000 eacn occurrence 
all employees of Company from the date Bodily injury by accident: $500,000 each occurrence 
of hire. Bodily injury by disease: $100,000 each employee 
3) Commercial Automobile Liability, $1 million combined single limits per oCI~urrence. 
shall cover all Company and contractor-
owned, non-owned, and hired vehicles 
used in carrying out the contract. 
4) Pollution Liability: may be $3 million per occ:urrence 
required when Company has a bridge $5 million annual aggregate 
attachment over water 
Company shall provide ITD with acceptable certificates of insurance as evidence that required 
coverage for insurance types 1, 2, and 3 above are in force. The certificates shall be provided at 
the time of execution and delivery of this agreement except that certificates of insurance for not 
yet identified contractors shall be provided prior to the contractors entering the right-of-way or 
commencing any work. All certificates of insurance shall provide that the insurer shall not 
cancel the insurance or reduce the limits below the minimum requirements as listed ahove 
without 30 days prior written notice to ITD. 
In the event of the expiration of any of the insurance policies as listed above, a changf: from one 
insurance carrier to another, or any changes affecting exposure, exclusions, and amounts of 
coverage, Company shall submit, within three working days, a new certificate to lTD reflecting 
such information. All coverage shall be placed with insurance companies licensed to do business 
in the State of Idaho that have an A.M. Best rating of A- or better. 
24. PAYMENT BOND 
The Company shall provide a payment bond under the Idaho Little Miller Act in Title 54 Chapter 
19, Idaho Code in a form approved by lTD's Legal counsel which bond shall be in efff:ct during 
all construction activities performed hereunder. The penal sum of the payment bond will be the 
sum of five hundred thousand dollars ($500,000.00). A surety authorized to do business in the 
State ofldaho shall issue the payment bond. The payment bond shall be conditioned upon the 
payment of all indebtedness incurred for all SUbcontractors, labor, material, and suppli,es 
furnished for th~ project. The payment bond must be kept in full force for a period of six months 
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following the date of completion of the construction on the project. In the event the 8urety or 
bonding company fails or becomes financially insolvent, the Company shall file a ne:w and 
sufficient bond meeting the requirements of this section. 
24. EQUAL EMPLOYMENT OPPORTUNITIES 
The Company shall comply with the provisions offederal, state and local regulations to ensure 
that no employee or applicant for employment is discriminated against because of ral~, religion, 
sex, national origin, age, or handicap. 
25. WAIVER 
In the event of a breach of the agreement, or any provision thereof, the failure of ITD to exercise 
any of the rights or remedies under this agreement shall not be construed as a waiver. The 
remedies herein reserved shall be cumulative and additional to any other remedies at law or in 
equity. 
26. DIFFERING SITE CONDITIONS 
lTD makes no representations or warranties concerning subsurface conditions, latent physical 
conditions, or other geological conditions to be encountered by the Company on lTD's right-of­
way. 
27. BANKRUPTCY 
If the Company is declared bankrupt or becomes insolvent, or upon the appointment of a 
receiver, trustee or assignee for the benefit of its creditors, lTD reserves the right and sole 
discretion, subject to Company's right to assign its rights in and to this Agreement to any holder 
of a primary or secondary secured interest in the facilities which has provided construction 
financing for the facilities to the Company, to cancel this agreement at its option and without 
further cost, or to refund the agreement and hold the Company liable for all resulting damages. 
If this agreement is canceled by lTD, the terms of this agreement pertaining to termination of the 
agreement shall remain in full force and shall apply immediately at the time ofbanknlptCy. 
28. INDEPENDENT CONTRACTOR 
Both parties, in the performance of this agreement, shall be acting in their individual c:apacity 
and not as agents, employees, partners, joint ventures or associates ofone another. The 
employees or agents ofone party shall not for any purpose be construed to be the employees or 
agents of the other party. The Company accepts full responsibility for payment ofunemployment 
insurance, workers compensation and social security as well as all income tax deductions and 
any other taxes or payroll deductions required by law for its employees who are engaged in work 
authorized by this agreement. 
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29. THIRD PARTY BENEFICIARIES 
This agreement shall not be construed as providing an enforceable right to any third party. 
30. CAPTIONS 
The captions or headings in this agreement are for reference only and do not define, describe, 
extend, or limit the scope or intent of this agreement. 
31. CHOICE OF LAW/JURlSDICTION 
This Agreement is entered into and governed by the laws of the State ofIdaho. The parties shall 
bring any and all legal proceedings arising hereunder in the State of Idaho, District Court of the 
Fourth Judicial District, Ada County. 
32. SEVERABILITY 
Ifany provision of this Agreement should be found to be illegal, invalid or otherwise: void, it 
shall be considered severable. The remaining provisions shall not be impaired and the 
Agreement shall be interpreted as far as is possible to give effect to the parties' intent 
33. SUBSEQUENT LEGISLATION, REGULATION, AND PROCEDURES 
Legislation pertaining to the use ofITD right-of-way or other facilities may be passed after the 
date of this Agreement, or lTD may adopt regulations or new policies pertaining to the same. 
Should any of these events occur, the new statutes, administrative rules, and policies, including 
subsequent amendments thereto, shall become part ofor applicable to this Agreement. In 
addition, any language in this Agreement that is inconsistent with the new statutes, re:gulations, 
or policies may be voided upon its effective date. ITD may need to draft a new Agreement to 
remedy any inconsistencies, but shall work with Company in order not to materially impair 
Company's operations. 
34. NOTICES 
All notices under this Agreement and any individual permits shall be in writing. Failure ofITD 
to give notice for any default shall not be deemed to be a waiver thereofnor consent to the 
continuation thereof 
35. WORKING RELATIONSHIP 
lTD and Company shall at all times cooperate with each other, act in good faith, and f~xpedite all 
decisions, notices, and correspondence in a timely manner throughout the performance of this 
Agreement. 
Page 19 of21 10/1/01 
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The Company shall not assign, transfer, convey, encumber, or dispose of this agreement, or its 
rights or duties, title, interest or power to execute such assignments to any other person, 
company, corporation, or entity without the prior written consent ofITD. Such consl~:mt shall not 
be unreasonably withheld. The agreement shall immediately terminate (no right to cure) in the 
event of its assigrnnent, conveyance, encumbrance, or other transfer by the Company without the 
prior written consent of lTD. If lTD approves a successor or the assignment ofduties, the 
Company's pennits issued hereunder become null and void, and the successor shall a.pply for 
permits in accordance with the terms hereof. Nothing in this section prevents the company from 
using its fiber optic infrastructure system as collateral security. Any such encumbrance will be 
subject to all ofITD's rights and interests set forth herein. 
37. BINDING ARBITRATION 
The Company and lTD agree that all disputes arising under this agreement shall be rflsolved 
through binding arbitration. The Company and lID may agree on an arbitration process, or, if 
the parties cannot agree, arbitration shall be administered through the American Arbilration 
Association (AAA) using the then current version of the Expedited Procedures of the 
Construction Industry Arbitration Rules. 
38. ENTIRE AGREEMENT 
The terms and provisions herein contained, including all attachments and pennits issued to 
Company for its respective locations, constitute the entire Agreement between the pmties and 
shall supersede all previous communications, either oral or written, between the parties with 
respect to the subject matter hereof, and no agreements or understandings varying or extending 
the same shall be binding upon either party unless in writing signed by a duly authorized officer 
or representative of each party. 
The Agreement documents are complimentary. If there is a conflict or discrepancy among the 
documents contained in the agreement, such conflict or discrepancy shall be resolved by giving 
precedence to the documents in the following order ofpriority: 
A) This Agreement with its attachments. 
B) An individual permit 
C) lTD's "A Policy for the Accommodation of Utilities within the Right-of-Way of the State 
Highway System in the State ofldabo, 1990 Edition" together with the provisions of 
Addendum 1 to this policy dated May 15, 2001. 
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D) The RFP with the addendums. 
39. WARRANTY OF AUTHORITY 
The signatories hereto warrant that they have full authority to enter into this Agreement and 
make it binding on the parties hereto without further action or approval. The effective date of 
this Agreement shall be the date noted below that lTD's ChiefEngineer signs it. 
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed in duplicate 
by their duly authorized and empowered officers or representatives: 
SYRINGA NETWORKS, LLC r-
Attest 
BY: -F£-- --J.'--------­__"",,~..;z,..C-4' By:H-Il~tAQ~==:===r=-::>=-__
Title:,_---:z;I1~'¢"'-- _ _ --L..>I!::.''L-r,,=k-=-' Title: ~\--
\
Date:_---+~~O'-l-tt..,IItf-l6~/'-------- Date:~) /7.-/D I 
~L , I j 
...~-..PORTATION DEPARTMENT 
Date: -~--f-J0a.....I-~'---------
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:z;i:~  ...L .E: ,   ____ 

















Syringa Networks, LLC, will provide to the State of Idaho annual compensation in the fonn of 
telecommunication services for the use of the Interstate 84, Bliss to Oregon Border right-of-way as provided 
herein. 
Such services will include the following: 
A. During the first five years of the contract Syringa will provide: 
Host Site:
 




St. Anthony 151 West 15t North OS-3 ATM port with a 2 Meg VC
 
Idaho Falls 605 N Capitol D8-3 ATM port with a 2 Meg VC
 
Soda Springs 159 S Main Street 08-3 ATM port with a 2 Meg VC
 
Rupert 715 G Street DS-3 ATM port with a 2 Meg VC
 
Burley 1449 Overland D8-3 ATMport with a 2 Meg VC
 
Mtn. Home 150 South 4th East DS-3 ATM port with a 2 Meg vc
 
Murphy County Courthouse OS-3 ATM port with a 2 Meg VC
 
Challis 801 Main DS-3 ATM port with a 2 Meg VC
 
Dubois 320WMain DS-3 ATM port with a 2 Meg VC
 
Arco 248 W Grand DS-3 ATM port with a 2 Meg VC
 
Twin Falls County Courthouse D8-3 ATM port with a 2 Meg VC
 
B. Commencing on October 1,2006 and continuing through September 30,2011, Syringa will provide: 
Host Site:
 




St. Anthony 151 West 1st North DS-3 ATM port with a 5 Meg VC
 
Idaho Falls 605 N Capitol DS-3 ATM port with a 5 Meg VC
 
Soda Springs 159 S Main Street DS-3 ATM port with a 5 Meg VC
 
Rupert 715 G Street DS-3 ATM port with a 5 Meg VC
 
Burley 1449 Overland OS-3 ATM port with a 5 Meg VC
 
-Mtn:Home-- -- .-150_ South 4~.East OS-3 ATM port with a 5 Meg VC
 
l I':.' ( Mtllphy County Courthouse DS-3 ATM port with a 5 Meg VC
 
t~··- ; 
Challis 801 Main OS-3 ATM port with a 5 Meg VC 
Dubois 320WMain OS-3 ATM port with a 5 Meg VC 
Areo 248 WGrand DS-3 ATM port with a 5 Meg VC 







































C.	 The State will install the local loops between the Syringa service nodes and the phyElical facilities 
located at the addresses shown above at State expense. Syringa will coordinate the installation and 
billing for the local loops at no cost to the State. 
D. On or before October I, 20 II, and each five-year period thereafter through the term of this agreement, 
the parties agree that they shall reevaluate the annual compensation to be provided to the State by 
Syringa hereunder. Such reevaluations shall be conducted in good faith by the parties and shall take into 
account inflation, the current value oftelecommunications services and other factors deemed pertinent to 
establishing the value of the service package as of the date ofthe reevaluation. The intent of the 
evaluation shall be to establish a compensation package for the ensuing five-year period that is 
substantially equivalent in value to the value of the service package described above to take effect on 
October 1, 2006. 
E.	 All services provided under A. B. and C. above shall be provided at no cost to the State ofIdaho or lTD. 
IfITD or the State ofIdaho desire to install additional ATM ports on Syringa's network or ifbandwidth 
is required by the State or lTD in excess ofthat shown above, the State or lID shall pay Syringa for 
such services and/or installations at the lowest price Syringa charges to any other customer using the 
same or similar volume of service. 
F.	 In the event the parties are unable to agree upon a compensation package pursuant to the foregoing the 
parties agree that the compensation package to be provided shall be established by binding arbitration 
pursuant to the provisions ofparagraph 37 of the agreement. The parties agree to be bound by the 
decision of the arbitration panel and the decision of the panel shall become a part of this agreement and 
shall be enforceable as such by either party. 
G.	 Additional Compensation: 
In addition to the foregoing Syringa agrees to provide the State of Idaho following compensation: 
(1) Syringa Networks, LLC will design and build a minimum of two spare 1.25" ducts at all locations where it 
places its own fiber optic infrastructure in the interstate corridor. One ofthe 1.25" ducts shalJl be made available 
to other users on a non-discriminatory basis. The State ofIdaho and ITO shall have an exclusive option for a 
period offive years from the date of the agreement to purchase one duct for its entire length, at a cost of $.:50 
per foot. Thereafter, the State shall have a right of first refusal prior to Syringa leasing or selling such duct to 
third parties. After the initial five year period, if the State desires to purchase the duct at a time that Syringa has 
no outstanding offers to lease or purchase the duct, the price to be paid by the State for the duet shall be $.50 per 
foot. In the event the State of Idaho exercises its option to purchase such duct, Syringa shall place access points 
to such duct as directed by the State at a cost not to exceed Syringa's actual cost. 
(2) Syringa Networks, LLC, at its sole cost and expense, will design and place two additional ducts along the 1­
84 corridor from the Gowen Road exit to the Eagle Road exit, one of which shall be for the exclusive use of 
ITO. lfITD desires any extensions of the conduit provided for its exclusive use, it shall advise Syringa of such 
prior to the installation ofthe conduit and shall compensate Syringa at a rate of$.56 per foot for any conduit in 
excess often miles in length added to the conduit provided for lTD's exclusive use. Syringa Networks, LLC 
002138
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will also concurrently place copper cable for the State of Idaho at any location directed by the State along the 1­
84 corridor, where Syringa is placing its fiber optic facility, at a cost not to exceed Syringa's incremental 
additional cost for labor and materials. 
(3) Throughout the term of this agreement, Syringa shall offer the State and lTD telecommunications services 
beyond those provided at no charge hereunder at all locations on Syringa's network at the lowest price it 





Phillip S. Oberrecht 
ISB # 1904; pso@hallfarley.com 
Leslie M. G. Hayes 
ISB #7995; Imh@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-595.\ \Pleadings\MSJ 02-HFOB AffPSO.doc 
Robert S. Patterson, pro hac vice 
TSB #6189; bpatterson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennessee 37203 
Telephone: (615) 252-2335 
Facsimile (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, 
a Division of Education Networks of America, Inc. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYR INGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; 1. MICHAEL "MIKE" 
GWARTNEY, in his personal and official 
capacity as Director and Chief Information 
Officer of the Idaho Department of 
Administration; JACK G. "GREG" ZICKAU, 
in his personal official capacity of Chief 
Technology Officer and Administrator of the 
Office of the CIO; ENA SERVICES, LLC, a 
Division of EDUCATION NETWORKS OF 
AMERICA, INC. a Delaware corporation; 
QWEST COMMUNICATIONS COMPANY, 
LLC, a Delaware limited liability company, 
Defendants. 
Case No. CV OC 0923757 
AFFIDAVIT OF PHILLIP S. 
OBERRECHT IN SUPPORT OF ENA 
SERVICES, LLC'S SECON]]~ 
MOTION FOR SUMMARY 
.JUDGMENT 
AFFIDAVIT OF PHILLIP S. OBERRECHT IN SUPPORT OF ENA SERVICES, LLC'S SECOND 
MOTION FOR SUMMARY JUDGMENT - I 002140
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Phillip S. Oberrecht, being first duly sworn upon oath, deposes and says: 
1. That he is an attorney of record for defendant ENA Services, LLC, in the above-
entitled action and, as such, has personal knowledge of the facts set forth herein. 
2. Attached hereto as Exhibit "P" is a true and correct copy of Plaintiff's Answers 
and Responses to ENA Services, LLC's First Interrogatories and Requests for Production to 
Plaintiff, specifically Interrogatory No. 13. 
3. Attached hereto as Exhibit "Q" are excerpts from the Rule 30(B)(6) deposition of 
Syringa Networks, LLC, Testimony of Greg Lowe, taken August 5, 2010 [pp. 94-95, 111, 120, 
126-129,163-166, 176-177,227-228]. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
PHILLIP S BERRECHT 
1') 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 12~~y of December, 2010, I caused to be served a 
true copy of the foregoing AFFIDAVIT OF PHILLIP S. OHERRECHT IN SUPPORT OF 
ENA SERVICES, LLC'S SECOND MOTION }'OR SUMMARY JUDGMENT, by the 
method indicated below, and addressed to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P. O. Box 2720 
Boise, ID 83701 
Fax: (208) 388-1300 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste 1000 
PO Box 1617 
Boise, ID 83701-1617 
Fax: (208) 954-5210 
Stephen R. Thomas 
XX 
XX 
MOFFATT THOMAS BARRETT ROCK XX 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP XX 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Fax: (303) 866-0200 
















Phillip S. Oberrecht 
Leslie M.G. Hayes 
AFFIDAVIT OF PHILLIP S. OBERRECHT IN SUPPORT OF ENA SERVICES, LLC'S SECOND 
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David R. ~mbardi. JSB ""1965 
Amber N. Dina, ISH ff770B 
GIVENS PURSLEY LLP 
601 W. Bannock 
P,O. B'>x 2720 
Boise. l<;iaho 83701 
Telephone Number: (208) 388..1200 
t'acmmile: (;208) 3R8~ 13.00 
96!1S00~3 
Att()m~.y~ .f(l}~ Plaintiff Syringa Networks, T..l..C 
TN THE DISTRICT COURT OF THE FOURTH JUDTCIAL DISTRICT 
OF 'THE STATE· OF tDAHO; IN AND FOR THE COUNTY OF ADA 
SYRINGA NETW'ORKS. LtC,anJdaho 
l1mited liabillty company. case No. CV' OC 0923751 
P~Nl'lF}1'~S ANSWERS A.o~DPlaintiff, 
RESPONSES TO E..IttfA SERVICES, LLC'S 
.FJR..~T' Sli:l' OF INTERROGATORU:S 
IDAHO DEPARTMENT OF 
V5. 
AND REQUESTS .FOR PRODUCTION TO 
ADMTNISTRATJON; J. MICHAI:!"1. PLAINTIFF
 
"MfKE" OWAR'lNf;Y, in hispersoual alld
 
officIal oapacity M Director and Chief
 
fnfo,rmatiQn Ofl1:cet of the Idaho
 
Departm~nt of AdminiStration; JACK G.
 
··GREG'· ZICKAU.lll hi' .poTlKmal and
 
official Mpacil')' 8sChief Technology
 
Otflcerand Admlntstnltor ,ofihe Office of
 
the CIO; EDUCATION NETWORKS OF
 











The foUoWiny afc'Plainti rr!ll AIJswenum.d Responses to ENA Services} LtC's First Set 
oflnterrogatories and Rcqucst.~ for ,Production to Plaintiff. The following responses are based 
upon such discovery and in'\l'estigmlonas has been completed by Plaintitl'to elate after reasonable 
PLAINTU'F'S ANSWERS AND RESPONSES TO ENA Sf:aVICES~ 1.l..c'S FIRST SET 0'"' 
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ANS\\'"ER NO. 11 ~ Please seePlaintitr $ objections and responses to Interrogatory Nos. 
8~ 11. 
INT~RROGATOBY NO.U: PlcelSl: identify all the~,()bIigation," r~fer~nced;in 
Interrogatory Nos, 9- n. 
ANSWElt NQr IZj Plet1.~c Joe Pluintifrs ·obj.~tions and responses to InterrogBtot>' Nos. 
8-l1. 
INTERROGATORY NOr 13~· Please st~e the. fi;Wts tna't$uppcrt Qr.refuteth¢ contention 
in your Complaint that "Sytingtt has guffered damages as a N8ult ofENA+~ breach ofth,~ 
Te.aming Agree.ment[,l'l 
ANSWER NO. 13; PlaintUr object' to this Interrogatory becQu:;c "it i~ Qvcroroa<l and 
und\.lly burd¢nsome. Plaintiffabo objt:lGts [0 this Intcrru8~lory a.~ bein~ a premature 
"ccntention" interrogatory to whic.h Pltli!1titrs re~pc:mse.ma..v be det~rred until additional 
discovery has been complet~,lnclOOillg expert reports, 
Sub.iect to and without wai.vingthe foregoing objectwns. S)'ringn entered into tilt: 
Temlling AgTeem~nt Wi~ (l reasonable expectation tMI it would make nprof'il from the provision 
of conl)ectivity services in connection with th~ project Syringa. hfis not made these profits due to 
ENA'5 bJ1}ach ~fthe T~amin8 Agreement and its ~c,..'Cpl-;mce ofwork~ puym(:nt and b~llt:nts 
under the Amended SBPOwhi9h assigned an cOJUleC:tivil)" sorvices in CQfmec·tion with the 
pl'~ieclto .Qwest. Plaintiff is In tbe process ofcalculating the cxt~t pfthese damages ll[),d will 
supplenient its .response to this and other illterrogatories seeking that infonnation. 
Rt';-QUESl' .'08 PBODUCTION NO.1: Ple·ftSf; produce all documents, items UI 
thingli which you refurredto ill all~werlng the ~oove hiter'rogfltories, including, but not limited tl), 
PLAINTIFF'S ANSWE""$. ,.\ND, RESPONS"ES 'ro £N"A stRVI('~l:S, I.Le'S 'n~T SET OF
 
lNTERROGATOlUES AND R.F,.QU lSTS F()R ·.,ROI)UCl'ION TO PIL.A·INTiFF ~ 9
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County of Ada ) 
Gn.'g Lo\'.{C, being tlr~t duly IlWum. depoties and·sayst,hIU he is the Chief Execut.i:ve 
Officer L,rSyringa Networb. LLC. he ha.s:tead the foregoing instrl,lmcm. knows the contents 
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In Witn(!ss Wbem)f, rhavu hereunto ~ my hlUld and afnxed my official seal this ..L~;.,:.J. •. 
day of October 2QIQ. . 
Pl,AlJ:'iTJFF.IS ANSWE.R.S AND RESPONSES 1'0 ENA SER\I[CES, U.c·S ,rR,$T SET OF 
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believe it was three. And all of the IdaNet 
agencies rode on a piece of the backbone that we 
provided from Idaho State Police to 360 Federal 
Way. 
Q. And do you know how many of the 57 
State organizations served by IdaNet had service 
contracts with Qwest in December of 2008? 
A. I do not. 
Q. Do you know whether Qwest had any 
service contracts with any of these organizations 
in December of 2008? 
A. I am sure they did, but I have no 
direct knowledge. 
Q. And as part of your RFP response, did 
you seek to serve the 57 State organizations 
associated with IdaNet? 
A. We had a response for IdaNet, correct. 
Q. And so if you had received that 
response, those contracts that were associated 
with Qwest would have been given to Syringa? 
MR. LOMBARDI: Object to the form. 
Speculation. 
THE WITNESS: Well, IdaNet would have been 
dispersed to the carrier as part of lEN, correct. 
Q. (BY MR. PERFREMENT): And if you had 
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Page 95 
received the bid award, then that carrier would 
have been Syringa? 
A. The carrier of record. Qwest would 
have participated for sure. 
Q. And would you have marked up Qwest's 
services? 
A. We would have bought from Qwest 
wholesale. And it is traditional to fold that in 
and mark it up, yes. 
Q. Paragraph 23 of Exhibit 4" And I 
direct your attention to the last sentence. 
There's a missing period, but I think after "RFP." 
Or no, there's not, actually. I thought this was 
a typo, but it's not. "RFP lEN Questions 
submitted in response and their respective 
answers." 
Do you see that? 
A. Yes. 
Q. And did Syringa submit questions to 
the Department of Administration as part of the 
RFP process? 
A. In bidder's conference, yes. 
Q. Okay. Did anyone else, to your 
knowledge, submit questions? 
A. I was not at the bidder's conference, 
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Q. Is it Syringa's position that it was
 
inappropriate for the DOA to issue a multiple
 









THE WITNESS: Okay. It is our position
 
that it was unnecessary.
 










THE WITNESS: So given informat:ion we
 




Q. (BY MR. PERFREMENT): And why is that?
 
MR. LOMBARDI: Same objection.
 
THE WITNESS: Because of a conversation
 
that I had with a State employee who indicated
 
that it was inappropriately awarded.
 
Q. (BY MR. PERFREMENT): What State
 
employee are you referring to?
 
A. Mark Little. 




























































the Department of Administration to 
inappropriately split the proposal submitted by 
the lEN Alliance? 
A. Well, I don't know -- I'm sorry. Your 
question is asking me in what way. I can only 
infer, due to the result, with any lack of 
supporting evidence that they must have influenced 
it. 
Q. In what way? 
A. There was no rationale in the scoring, 
no rationale in the price that would warrant a 
dual award. 
Q. And the scoring was done by the 
Department of Administration? 
A. They had six independent evaluators 
that I believe reported up through the Department 
of Administration. 
Q. And the award as well was made by the 
Department of Administration? 
A. As I understand it, correct. 
Q. And do you have any understanding of 
what Qwest's role in either the scoring or the 
awarding was? 
A. I do not. 
Q. Do you have any knowledge as to 

























































blanket purchase orders? 
A. I don't. Again, I can infer, but I 
don't know why he wrote them. 
Q. You have no facts that would tell you 
why? 
A. Well, other than the fact they're 
written for Qwest benefit, no. 
Q. Would you turn to paragraph 41 of 
Exhibit 4. 
A. Dh-huh. 
Q. It says, "The DOA decision to contract 
with Qwest was made without regard to price, 
availability, support services, and delivery most 
advantageous to the State." 
Do you see that? 
A. Correct. 
Q. What is your basis for that statement? 
A. The scoring and the price proposals of 
the RFP. 
Q. What do you mean by "availability"? 
A. Well, Qwest, as we know, cannot reach 
all locations. In our proposal we specifically 
called out numerous vendors that we would 
subcontract with, including Qwest. 
Q. Correct. 
























































A. So "availability" literally means 
availability in all places. 
Q. Is it your view that Qwest did not 
have availability of services in all places? 
A. They don't. 
Q. Does Syringa have availability of 
services in all places? 
A. We don't. 
Q. And so in what way was the DOA 
decision made without regard to availability? 
A. Well, availability in the RFP response 
relates to the ability of the carrier to reach all 
the locations. 
Q. And was Syringa capable of reaching 
all the locations? 
A. Through the partners that it called 
out on the RFP, yes. 
Q. And was Qwest also able to reach all 
locations in a similar manner? 
A. It was not clear from the RFP 
response. 
Q. Do you know whether Qwest was able to 
reach all locations? 
A. There's no doubt in my mind that Qwest 
ultimately can reach all locations, but not when 





















































you consider price. 
Q. And you testified earlier that one of 
the vendors that you were going to contract with 
was Qwest Wholesale? 
A. Correct. 
Q. And that was one of the wa.ys in which 
you would reach certain locations? 
A. Correct. 
Q. What do you mean by "support 
services" ? 
A. people on the street, if you will, 
close to the customer. 
Q. Okay. And in what way was: the DOA 
decision to contract with Qwest made without 
regard to support services? What do you mean by 
that? 
A. Well, "without regard" is a binary 
term. But without regard when you look at the 
entire solution, the entire price, the entire 
scoring, they didn't make a decision based upon 
the evidence that was in front of them. 
Q. What are the support servi.ces 
capabilities of Qwest? 
A. Don't know. I didn't evaluate the RFP 
for the State. 
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Q. And do you know what support services 
were to be provided under the RFP response of 
Qwest? 
A. Of Qwest? 
Q. Of Qwest. 
A. No. No. I would assume it would be 
the same RFP services that were asked for from us 
as well. 
Q. And what do you mean by "The DOA 
decision to contract with Qwest was made without 
regard to delivery most advantageous to the 
State"? 
A. Delivery is price and availability. 
Q. Anything else? 
A. Yeah, actually, there is. So if you 
look at the impact in the rural communities of 
Syringa's business being pulled away, you know, to 
the local ILECs, I think it's a disadvantage to 
the State to rob those rural communities of the 
income they would have received. And we can 
explore that if you'd like. 
Q. Yeah. What do you mean by that? 
A. So today if you look at a rural 
community like Rupert, the way that Qwest 
interacts with Project Mutual Telephone, which is 























































Q. Do you have any facts that would 
support an allegation that Qwest had any 
involvement in instructing ENA as to who it would 
work with? 
A. Rephrase your question. 
Q. Sure. 
A. They didn't need to instruct them 
MR. LOMBARDI: Wait for the question. 
THE WITNESS: Sorry. I was going to answer 
what I thought you meant. Rephrase the question. 
Q. (BY MR. PERFREMENT): Was Qwest 
involved in instructing ENA with respect to who it 
could use for the lEN project? 
A. Yes. 
Q. How? 
A. By the amended blanket purchase order. 
Q. By drafting an amended blanket 
purchase order? 
A. Right. The amended blanket purchase 
order very clearly put the handcuffs on ENA's 
ability to execute its Teaming Agreement. 
Q. Anything else? 
A. Not that I'm aware of at this time. 
Q. Let's look at paragraph 104 of 
Exhibit 4. 





















































A. I see it. 
Q. And I'm not going to go through the 
beginning, but it -­ I will. "Such interference 
with contract has resulted in accrued and future 
damage" -­
A. Dh-huh. 
Q. -- "the exact amount of which is not 
presently known but is estimated to be 
approximately $251,061 monthly," and then there's 
an annual, a 5-year, and a 20-year period. 
Do you see those? 
A. I do. 
Q. How were these numbers calculated? 
MR. LOMBARDI: Object to the form. It's 
beyond the scope of the notice. 
Go ahead and answer. 
THE WITNESS: Okay. So if you look at the 
amount of monthly recurring revenue that Syringa 
would have enjoyed had it been allowed to execute 
on the lEN, coupled with the monthly recurring 
charges estimated from the 57 State agencies on 
IdaNet, coupled with the ancillary business that 
comes as you pass enterprises as you're delivering 
service to schools and government agencies, if you 
take that combined revenue and you apply the gross 
























































margin at which we put on the response, those are 
gross margin contribution dollars. They're not 
revenue dollars. 
Q. (BY MR. PERFREMENT): And just so I'm 
clear, those include monthly recurring revenue 
related to the lEN project that Syringa would have 
realized, the gross margin from those revenues? 
A. Correct. 
Q. Plus additional revenues that Syringa 
believed it would receive under the IdaNet 
contracts? 
A. Correct. 
Q. Plus ancillary revenues? 
A. Sorry. Your wording is actually not 
correct. 
Q. Thank you. 
A. IdaNet was a contract that was gOlng 
away. The function of IdaNet was being folded 
into lEN. 
Q. Okay. 
A. So unfortunately when we talk about 
lEN, we talk schools, but there's an entire 
component attached to it, which are State 
agencies, serving State agencies. 
Q. Okay. 





















































A. That -- the school monthly recurring 
charges, the agency monthly recurring charges, and 
then some guess at a percentage of ancillary 
business that you pass by that you can capture by 
having a network and putting a building on net, 
multiplied by our gross margin gets to those 
numbers. 
Q. Okay. What percentage of these 
numbers is based on the ancillary revenues 
portion? 
A. Tiny.	 It's unknown. It's hard to 
know,	 but not much. la, 15 percent. 
(Exhibit 5 marked.) 
Q. (BY MR. PERFREMENT): Can you identify 
Exhibit 5. 
A. That is	 a blanket purchase order. 
Q. Sorry. The whole document, starting 
with the beginning of it. 
A. I'm sorry. I don't understand your 
question. 
Q. Deposition Exhibit 5. 
A. I'm sorry. I went to Exhibit 5. 
Q. You're	 inside there. 
A. Sorry.	 Affidavit, my first affidavit. 
Q. And this is an affidavit that you 


























































bandwidth, the, you know, service avai.lability 
terms, things like that. 
A. There was a list of schools with a 
list of stated bandwidth and delivery methods that 
was part. That's how we quoted it. 
Q. Okay. And you'll note in section 2(a) 
it says "If ENA or Syringa are awarded the Prime 
Contract, ENA and Syringa shall enter into an 
agreement pursuant to which Syringa shall provide 
connectivity services statewide to ENA." 
Do you see that? 
A. I do. 
Q. Subsequent to ENA being awarded a 
contract, did ENA and Syringa enter into an 
agreement pursuant to which Syringa shall provide 
connectivity services statewide to ENA? 
A. Well, this agreement speci.fically 
states how the workflow would happen. What this 
agreement does not state is how the money flow 
would happen. 
Q. Explain. 
A. The logistics of how orders would be 
placed, the logistics of how billing would occur, 
when billing would occur, how you would get paid. 
The subsequent agreement was for the logistics of 





















































what this Teaming Agreement defined as a work 
you know, as a work body should the lEN Alliance 
win. 
Q. So if you turn to paragraph 3 -­
A. Uh-huh. 
Q. -­ it talks about ENA and Syringa 
responsibilities. 
Is that the workflow you were 
discussing? 
A. Yes, division of labor. 
Q. Division of labor. And if I 
understand your testimony correctly, there is not 
within this Teaming Agreement a division of money? 
A. There is not the logistics of how all 
of that would work. 
Q. And at the time you entered into this 
Teaming Agreement, how did you expect that to be 
worked out? 
A. In subsequent negotiations upon 
winning. We knew what things cost. We didn't 
know the way the money would flow. 
Q. Did you at any time enter into a 
second contract with ENA delineating how the money 
would flow? 
A. We did not. 


























































Q. Which one? 
A. Oh, tab 34. 
Q. Tab 34? 
A. Tab 34. 
Q. I'm sorry. I was talking about behind 
tab 9. 
A. Oh, I'm sorry. 
Q. I apologize. I was trying to go
 
through these in a - ­
A. I'm sorry.
 






Q. (BY MR. PERFREMENT): Yeah. Specific
 
to the documents that are behind tab 9 -- I'll
 
preface it with an observation. Mr. Lombardi can
 
object if he likes -- these all seem to be
 




In what way do these documents support
 
your claim against Qwest?
 
MR. LOMBARDI: I object to the form. Asks
 
for a legal conclusion.
 
THE WITNESS: So again, we believe we had a
 
right to have business, and we're trying to get to
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the bottom of why the business capriciously went
 




Q. (BY MR. PERFREMENT): Well, let's look
 
at page No. 49 where Mr. Collie is indicating that
 
he wants " ... to get this overall relationship with
 




Was that a legitimate thing for
 
Mr. Collie to be doing, in your view?
 
A. Yes. 
Q. And was it legitimate for Qwest to at
 
the same time attempt to get this overall
 
relationship with ENA shaped in the best manner
 
for itself during this time?
 
MR. LOMBARDI: Object to the form. 
THE WITNESS: I believe both companies were
 
being directed by Mike Gwartney and others in DOA
 
to get that relationship shaped.
 
Q. (BY MR. PERFREMENT): And was it
 
inappropriate for Qwest to attempt to shape that
 
relationship in the best manner for itself?
 
MR. LOMBARDI: Object to the form.
 
THE WITNESS: Depends. So if the purpose
 
of the meetings is to influence without regard or
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COMES NOW defendant ENA Services, LLC, a division of Education :~etworks of 
America, Inc. ("ENA") by and through its counsel of record, Hall, Farley, Oberrecht & Blanton, 
P.A., and Bradley Arant Boult Cummings, LLP, and hereby submits its Memorandum in Support 
of its Second Motion for Summary Judgment. 
I. 
INTRODUCTION 
ENA filed its first Motion for Summary Judgment in this matter on November 23, 2010 
on the grounds that the Teaming Agreement between ENA and Syringa Networks, LLC 
("Syringa") is unenforceable because it is an agreement to agree, it tenninated by its own tenns, 
it failed in its commercial purpose, and it failed to meet a condition precedent. ENA now brings 
this second Motion for Summary Judgment on the basis that regardless if the Teaming 
Agreement is enforceable, Syringa is not legally entitled to any damages because any damages 
would be based purely on speculation. 
II. 
STATEMENT OF UNDISPUTED :FACTS1 
A.	 Syringa's damages consist of only missed business opportunities and allegations 
of what could have been. 
In response to ENA's interrogatory seeking the "facts that support or refute the 
contention in your Complaint that 'Syringa has suffered damages as a result of ENA's breach of 
the Teaming Agreement[,]" Syringa provided the following response: 
Only the facts relevant to the present motion are presented. The Court is referred to prior briefing submitted by 
ENA for additional background facts. 





Plaintiff objects to this Interrogatory because it is overbroad and unduly 
burdensome. Plaintiff also objects to this Interrogatory as being a premature 
"contention" interrogatory to which plaintiff s response may be deferred until 
additional discovery has been completed, including expert reports. 
Subject to and without waiving the foregoing objections, Syringa entered into the 
Teaming Agreement with a reasonable expectation that it would make a profit 
from the provision of connectivity services in cormection with the project. 
Syringa has not made these profits due to ENA's breach of the Teaming 
Agreement and its acceptance of work, payment and benefits under the amt:nded 
SBPO which assigned all connectivity services in connection with the project to 
Qwest. Plaintiff is in the process of calculating the extent of these damages and 
will supplement its response to this and other interrogatories seeking that 
information. 
See Affidavit of Phillip S. Oberrecht in Support of ENA Services, LLC's Second Motion for 
Summary Judgment ("Oberrecht Aff."), Exh. P, Plaintiffs Answers and Responses to ENA 
Services, LLC's First Interrogatories and Requests for Production to Plaintiff, Intenogatory No. 
13. No further information regarding damages has been provided other then the testimony in 
affidavits and depositions. 
Syringa alleges it has been damaged by exclusion from the Idaho Educational Network 
("lEN"); the damage consists of "[t]he anticipated revenue to Syringa from the [1E1\] project[.]" 
Mr. Lowe claims that anticipated revenue would have increased the company's annual revenue 
by more than 20%. See Affidavit o/Greg Lowe ("Lowe Aff'),filed February 25, 2010, ,-r~ 28-29 
(emphasis added). As stated by Mr. Lowe, "[a]n award of money ... will never be able to undo 
the harm, to Syringa, of missing the opportunity to service these probable new customers, as well 
as the schools and others subscribing to the lEN." Lowe AjJ., ~r 33 (emphasis added). According 
to Mr. Lowe, the effect of the Amendments to the SBPO's was to transfer any potential lEN 
revenue from Syringa to Qwest; that is, Syringa has been prevented from participating in the 
business opportunity of the lEN. Lowe AjJ., ,-r 31. Syringa's damages supposedly consist of the 
amount of monthly revenue that Syringa "would have enjoyed had it been allowed to execute on 
the IEN[.]" See Oberrecht Aff. Exh. Q, Syringa 30(b)(6), Aug. 5, 2010, pp. 164:3-165:3 
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rr
(addressing the basic calculation for damages asserted against Qwest). Additionally., some of the 
alleged damages by Syringa consist of ancillary business, or business that would be gained by 
virtue of having a network within the area. Id. at p. 166:8-12. 
Mr. Lowe, the president of Syringa, believed that the lEN "presented an ideal opportunity 
for Syringa to ... provide high speed connectivity to Idaho schools, libraries and institutions." 
See Lowe Aff, ~ 8. Qwest was awarded the entire business opportunity that Syringa desired to 
provide pursuant to the terms of the Teaming Agreement. Id., ~ 27. One of Syringa's 
complaints is that the award was made to Qwest despite the fact that Syringa provided the 
potential for connectivity in the response to the RFP and that connectivity would be able to reach 
all locations within the State of Idaho. See Oberrecht AfJ., Exh. Q, pp. 126:11-128:5. Syringa 
anticipated partnering with other vendors, adding a mark-up, in order to provide that lEN 
connectivity throughout the State of Idaho. Id. pp. 126:11-128:5, 94:18-95:9. If Syringa had 
been awarded the contract, it would have purchased some services from Qwest Wholesale and 
then added a mark-up for Syringa's profit. Id. pp. 94:18-95:9. 
"[Syringa] believed [it] could provide higher quality service at a lower price. [Syringa] 
welcomed the opportunity to compete [with Qwest on a site-by-site basis] because [it] [was] 
confident [it] could earn the business." See Third Affidavit of Greg Lowe, filed July 22, 2010 
("Lowe Third Aff "), ~ 8. However, "[t]he Amended SBPOs eliminated Syringa as ENA's 
'principal partner and supplier' and substituted Qwest in its place." Id., ~ 11. Theref,:>re, Syringa 
no longer had the opportunity to provide "higher quality service at a lower price" to various lEN 
sites. Id., ~~ 8, 11. 
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B.	 Syringa sought the opportunity to provide connectivity to the lEN, but that 
opportunity was never realized because Syringa was not awarded lEN 
connectivity. 
As demonstrated above, Syringa's damage claim is based merely on the lost opportunity 
to provide connectivity services for the entire IEN statewide. That is, Syringa's entire claim for 
damages is based on its misguided belief that it, rather then Qwest, should have been given the 
opportunity to provide connectivity for the IEN. For example, Syringa believes that it was 
unnecessary for the DOA to issue a multiple award and that there was no rational in the scoring 
or the pricing which would warrant a dual award. See Oberrecht Aff, Exh. Q, pp. Ill: 1-9, 
120:9-12. Further, Syringa "believe[s] [it] had a right to hav,e [the lEN] business, and [it was] 
trying to get to the bottom of why the business capriciously went away." Id., pp. 227:24-228:3. 
As Syringa alleges, this opportunity was missed because the State decided to use Qwest 
for connectivity without regard to price and availability and that "if you look at the impact in the 
rural communities of Syringa's business being pulled away, you know, to the local ILECs, 
[Syringa] think[s] it's a disadvantage to the State to rob those rural communities of the income 
they would have received." See Oberrecht Aff. Exh. Q, p. 129:9-21 (emphasis added). 
Essentially, the "disadvantage" to the State is the same disadvantage to Syringa's profits. 
C.	 The State has the full authority to purchase all, none, or partial selrvices from 
any of the lEN contractors, therefore, the lEN award provided no guarantee of 
profit. 
The State reserved the right to "reject any or all proposals, wholly or in part, or to award 
to multiple bidders in whole or in part[]" based upon the best interests of the State. See Affidavit 
ofLeslie M Hayes, filed Nov. 23, 2011 ("Hayes Aff."), Exh. J, RFP § 2.0.2 "The State shall not 
be required to purchase any specific service or minimum quantities of network services." Id., 
2 To reduce the paper volume for the Court, some citations will be made to the Affidavit of Leslit: M. Hayes in 
support of the first Motion for Summary Judgment, filed November 23,2010. 







RFP § 10.0. The State reserved the right to split the lEN award. Id., RFP § 5.3. The RFP was 
nothing more than a "business model" for the State to evaluate. Id., RFP § 3.2. Therefore, the 
RFP provided no guarantee of specific revenues, much less profit, to any of the selected 





Summary judgment is proper if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. Marchand v. JEM Sportswear, 
Inc., 143 Idaho 458, 147 P.3d 90 (2006). "When a motion for summary judgment has been 
properly supported with evidence indicating the absence of material factual issues, the opposing 
party's case must not rest on mere speculation, and a mere scintilla of evidence is not enough to 
create a genuine issue of fact." John W. Brown Props. v. Blaine County, 138 Idaho 171, 59 P.3d 
976, 979 (2002). If the evidence reveals no disputed issues of material fact, it is well settled that 
summary judgment should be granted. Smith v. Meridian Joint School Dist. No.2, 128 Idaho 
714,718-19,918 P.2d 583, 587-88 (1996). It is equally well settled that the moving party is 
entitled to judgment as a matter of law when the non-moving party "fails to make a showing 
sufficient to establish the existence of an element essential to that party's case on which that 
party will bear the burden of proof at trial." Badell v. Beeks, 115 Idaho 101,765 P.2d 126, 127 
(1988). 






A. Syringa can only prove speculative damages. 
Under the terms of the RFP, Syringa cannot meet its burden to prove damages with 
reasonable certainty. "The general rule on damages for breach of contract is that they are not 
recoverable unless they are clearly ascertainable both in their nature and origin and unless it is 
also so established that they are the natural and proximate consequence of the breach and are not 
contingent or speculative." Zanotti v. Cook, 129 Idaho 151, 154,922 P.2d 1077,1080 (Ct. App. 
1996). Damages do not need to be proved exactly. O'Dell v. Basabe, 119 Idaho 796,812,810 
P.2d 1082, 1098 (1991). However, damages "must have been reasonably foreseeable, and with 
the contemplation of the parties when the contract was made." Zanotti, 129 Idaho at 154, 922 
P.2d at 1080. Whether damages are reasonably foreseeable is a question of fact. Id. Because 
the State reserved the right to make "multiple awards, in whole or in part, " Syringa's putative 
damages are, as of a matter of law, both contingent and specula.tive. 
"When considering an award of damages for lost future benefits, the question is whether 
the plaintiff has proven the damages relating to future losses with reasonable certainty." O'Dell, 
119 Idaho at 812, 810 P.2d at 1098. "Prospective profits contemplated to be derived from a 
business which is not yet established, but one merely in contemplation, are too uncertain and 
speculative to form a basis for recovery." C.R. Crowley, Inc. v. Soelberg, 81 Idaho 480, 486, 346 
P.2d 1063, 1066 (1959). 
"Compensatory damages for lost profits and future earnings must be shown with a 
reasonable certainty." Inland Group oJCompanies, Inc. v. Providence Washington Ins. Co., 133 
Idaho 249, 257, 985 P.2d 674, 682 (1999). Speculative damages exist if the probability of 
damages consists of hypothetical scenarios. Lockwood Graders oj Idaho, Inc. v. Neibaur, 80 
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Idaho 123, 128,326 P.2d 675,678 (1958) (quoting 25 C.J.S. Damages § 2, pp. 459-60) (stating 
that speculation occurs "when the probability that a circumstance will exist as an element for 
compensation becomes conjectural.") Evidence of damages must provide a basis for the fact 
finder to calculate the amount of damages without employing speculation and guesswork. Pope 
V. Intermountain Gas Co., 103 Idaho 217, 234, 646 P.2d 988, 1005 (1982). 
1.	 Syringa can only prove speculative damages for the lost prospective business 
opportunity of the lEN, and therefore, Syringa is not entitled to recoVtTI. 
There can be no evidence to support non-speculative damages in this case,3 because, as 
has been repeatedly stated, the State had the full authority to make an award to "multiple parties, 
in whole or in part," in order to base the lEN project on a solution that best fit the State's needs. 
Hayes Aff, Exh. J, RFP. There is no concrete way to determine the State's "best needs" without 
resorting to speculation and guesswork. In a case similar to the one at hand, the Court found that 
damages resulting from anticipated profits of an un-established business plan were too 
speculative to warrant recovery. See Nead v. Crone, 76 Idaho 196, 200, 279 P.2d 1064, 1065 
(1955). In that case, the plaintiffs sought release of chattel mortgages in an attempt to obtain a 
loan for the purchase of sheep. Nead, 76 Idaho at 199, 279 P.2d at 1065. The COUl1 found that 
at most the plaintiffs proved that they desired to be in the sheep business and that they 
anticipated to derive profits therefrom and "that their alleged damage consisted of alleged loss of 
anticipated possible profits to be derived from a business not yet in being but only contemplated 
to be established." Id. at 200, 279 P.2d at 1065. "If reasonable certainty is not attained and if it 
is speculative or doubtful whether a benefit would have been derived, then a complaining party 
must fail, because adequate proof is lacking." Id. 
3 It is noted that based on Syringa's answer to Interrogatory No. 13, that there is no basis to support an award of any 
damages. However, this motion is focused on the legal premise that all damages in this matter are speculative. 





Similarly, Syringa's alleged damages are based only on the allegation of possible profits 
to be derived from the lEN project. The lEN project was Syringa's future business opportunity; 
therefore, Syringa cannot prove damages outside of the realm of speculation because Syringa's 
damages are derived from profits that would have occurred had the entire lEN project statewide 
been awarded to Syringa. One may only speculate what damages resulted from any alleged 
breach of the Teaming Agreement because there is no way to determine what, if any, services the 
State would have actually purchased from the lEN Alliance if it had been awarded the entire lEN 
project. See C.R. Crowley, Inc., 81 Idaho at 486, 346 P.2d at 1066 (finding damages too 
speculative for crop loss resulting from failure to drill a well because water from the well was 
not a guarantee of the contract). The State held the final authority to purchase all, some, or none 
of the services offered in any parties' responses to the RFP and the State was going to base its 
decision on what services best served its needs. See Zickau Depo.4, Nov. 11, 2010, pp. 190:5­
191:5; See also Zickau Depo., Sept. 20, 2010, pp. 99:5-100:22; 53:2-14. No portion of the lEN 
project was guaranteed to any proposer by virtue of an award of the lEN project. Further, it 
cannot be assumed that the same services that the State is currently purchasing from Qwest 
would be the same services purchased from Syringa because the State retained the right to 
purchase only services that best fit the State's needs. Based on Syringa's pricing and suggested 
connectivity solutions, the State could have determined that Syringa best served different needs 
than what Qwest is currently providing. Therefore, the lEN connectivity that Qwest is providing 
cannot be the basis of non-speculative damages. 
By comparison, this situation is similar to a farmer's claim to damages for the loss of a 
crop due to the failure of a watering system. A farmer may plant his crops with the hopes that all 
4 All depositions referenced in this motion are attached as Exhibits A-G to the Affidavit of Leslie M. Hayes in 
Support of ENA Services, LLC's Motion for Summary Judgment, filed November 23, 20 IO. 
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crops will flourish with the new watering system, but damages can not be proven based on that 
hope alone. That is because damages based on crop loss are generally remote and speculative 
and based on any number of conditions. See generally Zanotti v. Cook, 129 Idaho 151, 154, 922 
P.2d 1077, 1080 (1996) ("In order to establish recoverable damages for a crop loss, the evidence 
must show that the loss was produced by a defendant's conduct rather than by such other 
variables as weather, insects, disease, weeds or the plaintiff's own farming practices.") The 
same is true here. 
Although Syringa and ENA presented their best proposal to the State, damages cannot be 
based purely on the hope that the lEN Alliance would be awarded the entire lEN statewide. That 
is because the award of the lEN was based on any number of contingencies, both before the 
award and when the State executed the actual purchase of services.5 Syringa must prove that the 
loss of the lEN connectivity is based on ENA 's conduct, rather then on any of the other 
contingencies of the award. Syringa's damage award is pn:mised on some of the following 
contingencies: (1) Syringa being awarded connectivity services; (2) Syringa proposing post-
award solutions that fit the State's "best needs"; (3) a factfinder divining which of those "best 
needs" would have been fulfilled by Syringa and guessing at the final, agreed upon pricing to 
Syringa for those services; (4) those "best needs" deriving profit from the lEN; and (5) those 
"best needs" deriving profit from potential future customers. This is Syringa basing probabilities 
upon hypotheticals and results in pure speculation. See Lowe A.fJ., ~ 33, ("[a]n award of money. 
5 As stated in the prior Memorandum in Support of Summary Judgment: "First, the State had to conduct an 
inventory of each school's needs, which was a function of the size of thl~ school and existing connectivity. See 
generally Kraft Depo., Nov. 15,2010, p. 86:9-87:3. Second, the State had to decide when to connect each school, as 
the RFP anticipated phasing in the lEN over time and some schools already had contracts in place. Jd. p. 67: 11-20 
(discussing ENA's preparation of diagrams that reflect pre-lEN architecture, proposed architecture, and the 
architecture which exists once the school is approved and connected); Hayes Ajf., Exh. J; Zickau Depo., Nov. 11, 
20 I0, pp. 226:25-227:23. Third, as expressly anticipated by the Teaming Agreement, the parties were to bid out the 
"last mile connectivity" to each school to assure the state the lowest price for physically connecting schools in 
remote locations to the Internet. Kraft Depo., Nov. 15, 20 I0, p. 122: 13-123: 13 (stating that around August 2009 
"high cost locations" were identifiable and further cost breakdowns of the lEN were requested); Hayes Aff., Exh. I, 
Teaming Agreement; Lowe Depo., Aug. 5,2010, 174:21-175:7." 






.. will never be able to undo the hann, to Syringa, of missing the opportunity to service these 
probable new customers, as well as the schools and others subscribing to the lEN"') (emphasis 
added). Syringa is unable to prove damages with any degree of certainty and can only show that 
based on certain conditions, conditions that no one can ever confinn would have actually 
occurred, there may have been profit derived from providing connectivity for the lEN. 
2.	 The tenns of the Teaming Agreement provide no basis for calculating a damage 
award with a reasonable degree of certainty. 
Additionally, the Teaming Agreement does not provide: any concrete basis for calculating 
a damage award. The Teaming Agreement provided nothing more then a shell for Syringa and 
ENA to use for negotiations of a future contract between the parties. See Oberrecht Ajf., Exh. Q, 
pp. 176:22-177:15. The Teaming Agreement did not provide infonnation on ordering lEN 
Alliance services, billing for those services, payment to the parties, or division of labor between 
the parties. Oberrecht Ajf., Exh. Q, pp. 176:22-177: 15. Those tenns were left to be' detennined 
during subsequent negotiations. See Oberrecht Aif, Exh. Q, pp. 177: 19-20. FurtheT, as argued 
in the prior motion for summary judgment, because it was unknown which portions of the 
proposal would be accepted by the State, the parties were unable to completely establish their 
business relationship at the time that they entered into the Teaming Agreement. 
The pricing tenns in the lEN Alliance's response to the: RFP can not be used to calculate 
damages because those prices were based on assumptions provided by the State for the purpose 
of analyzing all the bid proposals only. Zickau Depo., Nov. 1Jl, 2010, p.190:5-l91 :5. The State 
necessarily understood that they would need to tailor the actual services based on the individual 
school's needs. See Hayes Af!., Exh. J, RFP § 10.0; See also Zickau Depo., Nov. 11,2010, pp. 
190:5-191 :5. 
There is nothing within the four comers of the Teaming Agreement that may aid a fact 
finder in calculating damages based on a breach of the Teaming Agreement. Even if the lEN 
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Alliance had been awarded the entire IEN project, there was no guarantee that the State would 
purchase any of the proposed services in the IEN Alliance's response to the RFP. The State 
retained the right to pick and choose the services based on its needs. Further, the parties 
anticipated entering into a future contract once the State's needs were established. To base 
damages on the State's unarticulated "needs" for Syringa's proposed services would result in 
guesswork and speculation. Therefore, an award of damages on this basis would be improper. 
3.	 Syringa cannot prove that the non-speculative damages, if any, were caused by 
ENA's alleged breach of the Teaming Agreement. 
Syringa cannot meet its burden to show both the amount of damages and that those 
damages were the result of ENA's breach. See Griffith v. Clear Lakes Trout Co., Inc., 143 Idaho 
733, 740, 152 P.3d 604, 611 (2007). Syringa is unable to show that this loss, if any, is because 
of ENA's alleged breach of the Teaming Agreement. As stated by Syringa, "[t]he amended 
blanket purchase order very clearly put the handcuffs on ENA's ability to execute its teaming 
agreement." See Oberrecht AjJ., Exh. Q, p. 163; 19-21. ENA never had any control over who the 
State awarded the IEN project to and ENA cannot be reasonably charged with any alleged loss as 
damages are simply too remote. See Olson v. Quality-Pak Co., 93 Idaho 607, 610-11, 469 P.2d 
45, 48-49 (1970). Therefore, an award of damages against ENA would be improper because 
ENA did not cause any of the damages from the alleged breach of the Teaming Agreement. 
B.	 Government procurement contracts are inherently speculative regarding 
damages, and therefore, regardless of whether Syringa prevails on its other 
claims, Syringa is not entitled to any recovery. 
In prior cases, Idaho courts have limited recoverable damages for a disappointed lowest 
responsible bidder as the cost of preparing the bid.6 Neilsen and Co. v. Cassia ana' Twin Falls 
County Joint Class A School District 151, 103 Idaho 317, 319, 647 P.2d 773, 775 (Ct. App. 
6 Although Syringa may be a disappointed bidder, ENA is not asserting that Syringa is a disappointed lowest 
responsible bidder. 






1982) (stating that recovery is based upon a theory of breach of implied contraet); see also 
Kajima/Ray Wilson v. Los Angeles County Metropolitan Transp. Authority, 1 P.3d 63, 69-70, 23 
Cal 4th 305, 316-17 (Cal. 2000) (holding that the award of lost profits to a disappointed bidder is 
speculative and causes a disproportionate effect to the tax-paying public). 
Relief is not available to disgruntled bidders "because the public entity is not required to 
award a contract in light of the express or implied authority to reject all bids. Under this 
philosophy, a bidder, even the lowest responsible bidder, has no vested contractual right to the 
award of the contract." Owen ojGeorgia, Inc. v. Shelby County, 648 F.2d 1084,1094 n.ll (6th 
Cir. 1981). Therefore, without entitlement to a contract, a bidder "cannot recover anticipated 
profits as damages as it never entered into the contract, and could not command that it receive 
the contract under which it would have made such profits." Id. at 1094 (ultimately holding that 
the recovery is limited to damages sustained through its justified reliance on the county's 
promise to award to the lowest responsible bidder under a theory of promissory estoppel); see 
also City oj Cape Coral v. Water Services ojAmerican, Inc., 567 So.2d 510, 513-14 (Fla. Dist. 
Ct. App. 1990) (finding that damages for lost profits may not be awarded pursuant to the 
competitive bidding process under a theory of promissory estoppel); Inman's Inc. v. City of 
Greenfield, 412 N.E.2d 126,129 (Ind. Ct. App. 1980) (finding that a non-exclusive government 
contract to purchase an unspecified quantity is not specific enough for an ascertaina.ble formula 
or standard to award damages). 
Syringa is a disappointed bidder because it submitted a bid for a contract to build the 
connectivity portion of the lEN statewide and it was not awarded that contract. See Scott v. Buhl 
Joint School Dist. No. 412, 123 Idaho 779, 785-86, 852 P.2d 1376, 1382-83 (1993). Syringa's 
entire damage claim is based on the lEN project and the business that it should have derived by 
virtue of an award of the entire lEN project. Uniformly, courts recognize that there is little or no 
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damage claim for a disappointed bidder from government contracts. Therefore, under the 
disappointed bidder theory, Syringa is not entitled to damages that are the result of not being 
awarded a contract. 
v. 
CONCLUSION 
For the foregoing reasons, this Court should summarilly dismiss all the claims asserted 
against ENA because Syringa is unable to prove damages. 
DATED this 22nd day of December, 20 IO. 
HALL, FARLEY" OBERRECHT 
& BLANTON, P.A. 
lM9-N~By . _ 
Phillip S. Oberrecht - Of the Firm 
Leslie M.G. Hayes - Of the Firm 
BRADLEY ARANT BOULT CUMMINGS LLP 
Robert S. Patterson - Of the Firm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, 
Inc. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
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"MIKE" GWARTNEY, in his personal and 
ofticial capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCAnON NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
Case No. CV OC 0923757 
MOTION TO MODIFY PROTECTIVE 
ORDER AND SUPPORTING 
MEMORANDUM 
Plaintiff Syringa Networks, LLC ("Syringa"), by and through its attorneys of record, 
Givens Pursley LLP, moves this Court for an Order modifying the Stipulation for Protective 
Order, filed on August 10,2010, to permit Syringa to disclose to Greg Lowe, the CEO and 
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President of Syringa, documents that Defendants have designatt::d as "Highly Confidential." 
Oral argument is requested. 
I. OISCUSSION 
In this case, the parties filed a Stipulation for Protective Order (the "Protective Order") 
on August 10,2010. See Affidavit of David R. Lombardi in Support of Motion to Modify 
Protective Order ("Lombardi Aff."), at ~ 2 and Exhibit 1 (attaching Protective Order). 
The Protective Order provided for two categories of confidential information: (a) 
Confidential (for documents, court filings, etc. that contain "confidential research, conJidential 
development or strategic, and/or confidential commercial information, or to involve the privacy 
interest of employee or customers"), and (b) Highly Confidential (for documents, court filings, 
etc. that (1) contain "non-public information of a competitively sensitive, proprietary, financial, 
or trade secret nature, or involves the privacy interests of employees or third parties to whom a 
producing party owes a duty of confidentiality; and (2) that disclosure of such information to 
opposing parties may be detrimental to the interest of the person or entity producing the 
material"). See Protective Order, at ~ 1. 
Documents produced with a "Confidential" designation may be viewed by counsel, 
parties and employees of parties, provided that employees execute a Certificate of Compliance in 
the form attached to the Protective Order as Exhibit A. See Protective Order, at ~~ 5, 7. An 
executed Certificate of Compliance binds the employee to comply with the terms of the 
Protective Order. See Protective Order, at ~ 7. 
Documents produced with a "Highly Confidential" designation cannot be viewed by the 
opposing party or its employees-i.e. the documents are produced essentially for "attorneys' 
eyes only." See Protective Order, at ~ 6. However, the Protective Order does provide that "any 





party wishing to disclose 'Highly Confidential' information to a person not described in 
Paragraph 6 above may, after compliance with Rule 37(a)(2), IRCP, move for an Order allowing 
disclosure of specifically identified 'Highly Confidential' infomlation to one or more specifically 
indentified persons." See Protective Order, at ~ 17. 
Defendant ENA has produced numerous documents designated as "Highly Confidential". 
Many, but not all, of these documents contain technical information relevant to the claims 
asserted by Syringa. Syringa's ability to effectively prosecute the case and complete its legal 
analysis and damages calculations has been greatly hindered by its inability to disclose the 
"Highly Confidential" documents to Greg Lowe, the CEO and President of Syringa. Mr. Lowe 
has the technical expertise to provide critical guidance to Syringa's counsel concerning the 
significance of the "Highly Confidential" documents. 
Pursuant to the Protective Order and IRCP Rule 37(a)(2), counsel for Syringa has 
requested that Defendants' counsel permit Syringa to disclose the "Highly Confidential" 
documents to Greg Lowe. Defendants have refused this request on anything other than a 
document by document basis. 
Defendant Qwest has asserted that Mr. Lowe will (either consciously or unconsciously) 
use the information to deliberately undercut Qwest in competitive situations. This objection and 
concern seems unreasonable given the fact that the prices at issue: are from 2009. Also, it 
assumes Mr. Lowe is not honest. Defendants have failed to articulate any other reason why Mr. 
Lowe, who has already signed a Certificate of Compliance, should be precluded from viewing 
documents critical to this litigation. See Lombardi Aff, at ~ 3 and Exhibit 2 (attaching Certificate 
of compliance executed by Greg Lowe). 
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II. CONCLUSION 
For the reasons set forth above, Syringa requests the Court grant its Motion and modify 
the Protective Order to allow disclosure of the "Highly Confidential" documents to Greg Lowe. 
A list of those documents is attached to the Affidavit of David R. Lombardi as Exhibit 3. 
DATED as of the 29th day of December, 2010. 
By: _ 
David R. Lombardi 
GIVENS PURSLEY LLP 
Attorney for Syringa Networks, LLC 
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STATE OF IDAHO, ) 
) ss. 
County of Ada. ) 
DAVID R. LOMBARDI, being first duly sworn, deposes and says: 
1. I am an attorney licensed to practice in the State of Idaho and am one of the 
counsel of record for Plaintiff Syringa Networks, LLC ("Syringa"). I am primarily responsible 
for managing and conducting the above-captioned litigation. 
2. Attached hereto as Exhibit 1 is a true and correct copy of the Stipulation for 
Protective Order filed on August 10,2010 (the "Protective Order"). 
3. Attached hereto as Exhibit 2 is a true and correct copy of the Certificate of 
Compliance signed by Greg Lowe. 
4. At the time the parties negotiated the Protective Order, I expressed concerns about 
whether a "Highly Confidential" category was appropriate since Syringa would likely need to 
show technical documents to Greg Lowe. I eventually agreed to the Protective Order as 
executed to avoid additional delay in the Defendants' document production. My agreement was 
induced, in part, by the requirement in the Protective Order that a document would be identified 
as "Highly Confidential" only after the producing party made a good faith determination that the 
document "(1) contains non-public information of a competitively sensitive, proprietary, 
financial, or trade secret nature, or involves the privacy interests of employees or third parties to 
whom a producing party owes a duty of confidentiality; and (2) that disclosure of such 
information to opposing parties may be detrimental to the interest of the person or entity 
producing the material ("Producing Party")." 
5. Defendant ENA has since produced numerous documents designated as "Highly 
Confidential." Many, but not all, of these documents contain technical information relevant to 








the claims asserted by Syringa. Some of the documents designated as "Highly Confidential" 
appear to be mundane and do not contain any obviously technical or pricing information. Many 
of the documents which were originally marked as "Highly Confidential" have since heen 
downgraded, on a document by document basis, to "Confidential" because they obviously failed 
to satisfy the criteria described in the Protective Order and in paragraph 4 above. 
6. Five hundred ninety (590) pages of documents are still marked as "Highly 
Confidential". A listing of those documents is attached as Exhibit 3. 
7. Syringa's ability to effectively prosecute the case and complete its legal analysis 
and damages calculations has been greatly hindered by its inability to disclose the "Highly 
Confidential" documents to Greg Lowe, the CEO and President of Syringa. Mr. Lowe has the 
technical expertise to provide critical guidance to Syringa's counsel concern'ing the import of the 
"Highly Confidential" documents and to sort the technical from the mundane. 
8. On several occasions I have requested, pursuant to the Protective Order and IRCP 
Rule 37(a)(2), that ENA and Qwest's counsel permit Syringa to disclose "Highly Confidential" 
documents to Greg Lowe. Although some documents which were originally marked "Highly 
Confidential" have been downgraded, others remain identified as "Highly Confidential" and 
counsel for Qwest and ENA have insisted that all requests be made on a document by document 
basis. 
9. Defendants ENA and Qwest have asserted that Mr. Lowe will (either consciously 
or unconsciously) use the information to deliberately undercut Qwest in competitive situations. 
This objection and concern seems unreasonable, at this point in the litigation as the documents, 
information and prices that are the subject of discovery in this case are primarily from 2009. 
.
 
Also, the objections assume Mr. Lowe is not honest. I am not aware, on the basis of my review 
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of the documents listed on Exhibit 3 of any reason why Mr. Lowe should not be permitted to 
review the 'Highly Confidential" documents in this case. 
I declare under penalty of perjury that the foregoing is true and carr 
DATED this 29th day of December 2010. 
'v 
David R. Lombardi 
SUBSCRIBED and SWORN to before me this 29th day of December, 2010. " .
•" v'"t" ~ ~. B f.J ~'I .........~~ s.y III
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CERTIFICATE OF SERVICE 
1 hereby certify that on this 29th day of December, 2010, ][ caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise, 10 83701 
Attorneys for Idaho Dept. ofAdministration,' J 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W. Idaho, Ste. 700 
P.O. Box 1271 
Boise, 10 83701 
Attorneys for ENA Services, LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
Attorneys/or ENA Services, LLC 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, 10 83701 
Attorneysfor Qwest Communications Company 
B. Lawrence Theis 
Steven Perfrement 
Meredith Johnston 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 











































David R. Lombardi 
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,AUG t 0 2010 
Phillip. S. Oberrecht J. DAVID NAVAFIRO, Cl~rk 
l3y RiC N!!lSONISS # I904; pso@hallfarley.com 
DEf'UT'1
Leslie M. G. Hayes 
ISS #7995; Imh@hallfarley.com 
RECENED BY MAJLHALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 AUG 11 2010Post Office Box 1271 
Boise, Idaho 83701 HAll. FAII\..E'Y OBEAR2!CHT 
& BLJINTON. PATelephone: (208) 395-8500 
Facsimile: (208) 395-8585 
Robert S. Patterson pro hac vice 
TSS #6189; bpatterson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennessee 37203 
Telephone: (615) 252-2335 
Facsimile: (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Infonnation Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal official 
capacity ofChief Technology Officer and 
Administrator of the Office of the CIO; 
ENA SERVICES, LLC, a Division of 
STIPULATION FOR PROTECTIVE ORDER - 1 
Case No. CV OC 0923757 
















 EXHIBIT ___ _ 
EDUCATION NETWORKS OF 
AMERICA, INC. a Delaawre corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company, 
Defendants. 
IT IS HEREBY STIPULATED by and among the parties, through their respective 
counsel, as follows: 
1. Categories of Confidential Information 
For the purpose of this Stipulation for Protective Order, there shall be two categories of 
Confidential Information: 
(a) CONFIDENTIAL. A document, court filing, response to interrogatory or request 
for admission, or testimony of a witness may be designated by a party as "Confidential" if, the 
producing party determines in good faith that it contains confildential research, confidential 
development or strategic, and/or confidential commercial information, or to involve the privacy 
interests of employees or customers, not otherwise designat(:d as "Highly Confidential" 
information pursuant to this Stipulation for Protective Order. 
(b) HIGHLY CONFIDENTIAL. In some instances, the disclosure of certain 
information may be of such a highly confidential nature that it requires greater protection than 
that afforded to Confidential Information. A document, inspection or results thereof, court filing, 
response to interrogatory or request for admission, or testimony of a witness may be designated 
by a party as "Highly Confidential" if the producing or testifying entity, or party subject to 
inspection, determines in good faith that it (I) contains non-public information of a 
competitively sensitive, proprietary, financial, or trade secret nature, or involves the privacy 
interests of employees or third parties to whom a producing party owes a duty of confidentiality; 





and (2) that disclosure of such information to opposing parties may be detrimental to the interest 
of the person or entity producing the material ("Producing Party"). 
2.	 Confidential and Highly Confidential Documents Not to be Withheld f!rOm 
Discovery 
No party shall withhold non-privileged documents, electronically stored information, 
testimony or any other response to discovery requests on the basis that the information is 
"Confidential" or "Highly Confidential". "Privilege" and/or "privileged" for purposes of this 
Stipulation shall have the same meaning as in Article V of the Idaho Rules of Evidence. 
3.	 Designation of Information Produced 
(a) Any answers, responses or documents deemed Confidential under Paragraph I(a) 
by the Producing Party shall be marked or stamped by the Producing Party as 
"CONFIDENTIAL." Any non-documentary Confidential Information (e.g. deposition or 
inspection) may be designated "CONFIDENTIAL" through notice under Paragraph 4 below. 
(b) Any answers, responses or documents deemed Highly Confidential under 
Paragraph I (b) by the Producing Party shall be marked or stamped by the Producing Party as 
"HIGHLY CONFIDENTIAL." Any non-documentary Confidential Information (e.g. deposition 
or inspection) may be designated "HIGHLY CONFIDENTIAL" through notice under Paragraph 
4 below. 
(c) Stamping or marking material as set forth in Paragraphs 3(a) and 3(b) shall 
constitute certification by the Producing Party that it reasonably believes good cause exists to so 
designate the material pursuant to this Protective Order. 
4.	 Depositions and Inspections 
(a) If Confidential Information is marked as a deposition exhibit, such exhibit shall 
retain its designated status and, if filed, shall be field under seal. 










(b) During any deposition or inspection, counsel for the: Producing Party may request 
that any portions of the deposition, deposition exhibits, inspection, or documents or information 
produced or generated at, or as a result of the inspection also be treated as CONFIDENTIAL or 
HIGHLY CONFIDENTIAL. The room or area in which the deposition or inspection is being 
taken shall, at the request of the Producing Party, be closed to persons in accordance with the 
restrictions of Paragraphs 5 and 6. The presence of persons not entitled to attend a deposition or 
inspection pursuant to this paragraph shall constitute justification for counsel to the Producing 
Party to advise or instruct the witness not to answer or to end the inspection. 
(c) The pages of the transcript designated as containing Confidential Information and 
the numbers of the deposition exhibits accompanied by a description sufficient to describe the 
exhibit without revealing its confidential contents shall be appropriately noted on the front of the 
original deposition transcript and identified with the appropriate category as set forth in 
Paragraphs lea) and l(b). Those designated pages and exhibits shall be separately bound in one 
or more volumes as appropriate and marked as set forth in Paragraphs 3(a) and 3(b). To 
facilitate this requirement, the party seeking specific designation of a deposition transcript shall 
ensure that a copy of the Protective Order is provided to the court reporter. 
5. "CONFIDENTIAL" Restrictions 
Confidential Information designated as CONFIDENTIAL shall not be disclosed, except 
by the prior written consent of the Producing Party or pursuant to further order of this Court, to 
any person other than: 
(a) The attorneys for the Receiving Party, including in-house attorneys, and the 
employees and associates of the Receiving Party's attorneys who are involved in the conduct of 
this action. 
STIPULATION FOR PROTECTIVE ORDER - 4 
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(b) Officers of the Court and supporting personnel or officers of any appellate court 
to which an appeal may be taken or which review is sought, including necessary stenographic 
and clerical personnel (e.g., court reporters). 
(c) Independent experts and consultants retained by the Receiving Party's <lLttorneys 
for purposes of assisting in this litigation; provided, however, that such expert or consultant shall 
execute the Certificate set forth in Paragraph 7. 
(d) Agents, officers, or employees of a party; provided, however, that any such agent, 
officer or employee shall execute a Certificate set forth in Paragraph 7. 
(e) The author of the document, the original source of the infonnation, or recipient(s) 
expressly named by the author or original source in (I) the documl~nt or (2) a contemporaneously 
accompanying document (e.g., a cover letter), including but not limited to, the Producing Party's 
present and fonner employees, and any other person to whom the infonnation was providc~d prior 
to the filing of the instant lawsuit. 
(f) Mediators employed by the parties to assist with the negotiation of a compromise 
resolution to this matter. 
6. "HIGHLY CONFIDENTIAL" Restrictions 
Confidential Infonnation designated as HIGHLY CONFIDENTIAL shall not be 
disclosed, except by the prior written consent of the Producing Party or pursuant to further order 
of this Court, to any person other than: 
(a) The undersigned attorneys for the Receiving Party, and the employe(ls and 
associates of the undersigned attorneys who are involved in the conduct of this action. 
(b) Officers of the Court and supporting personnel or officers of any appellate court 
to which an appeal may be taken or which review is sought, including necessary stenographic 
and clerical personnel (e.g., court reporters). 







(c) Independent experts and consultants, not including parties or their officers, 
representatives, distributors, agents, or employees, retained by the Receiving Party's attorneys 
for any party for purposes of assisting in this litigation; and further provid~d such expert or 
consultant first executes the Certificate as set forth in Paragraph 7. 
(d) The author of the document, the original source oflhe information, or recipient(s) 
expressly named by the author or original source in (1) the documc:::nt or (2) a contemporaneously 
accompanying document (e.g., a cover letter), including but not limited to, the Producing Party's 
present and former employees, and any other person to whom the information was provided prior 
to the filing of the instant lawsuit. 
7. Certificate of Compliance 
Counsel desiring to reveal information designated "CONFIDENTIAL" or "HIGHLY 
CONFIDENTIAL" to any of the persons referred to in paragraphs 4(c), 4(d), 4(e), 5(c), and 5(d) 
above shall obtain from each such person, prior to disclosure of any such information, a signed 
certificate stating that the person has read this Protective Order, understand its provisions, and 
agrees to be subject to the jurisdiction of this Court in any proceedings relative to the 
enforcement of this Protective Order. The certificate shall be in the form attached hereto as 
Exhibit A. Counsel for the party making the disclosure shall maintain the original signed 
certificate obtained from any person pursuant to this paragraph and shall deliver a copy to the 
Producing Party. 
8. Submission to the Court 
The parties shall file "CONFIDENTIAL" and "HIGHLY CONFIDENTIAL" materials 
under seal in accordance with this Protective Order. The words "CONFIDENTIAL" or 
"HIGHLY CONFIDENTIAL" shall be stamped on the envelopes containing such designated 










This envelope is sealed pursuant to order of the Court, contains infonnation that
 
is "CONFIDENTIAL" of "HIGHLY CONFIDENTIAL" ,md is not to be opened
 
or the contents revealed, except by order of the Court or agreement by the parties.
 
At the request of the filing party, the designating party may consent to the materials not being 
filed under seal. 
9. Objection to Designation 
Any party may contest the designation of any document or information as 
CONFIDENTIAL or HIGHLY CONFIDENTIAL. The Producing Party and Receiving Party 
shall confer in good faith to resolve any such disagreements. If the dispute cannot be resolved, 
the Receiving Party may move for relief. This Court shall determine any unresolved disputes 
using the same standards as if the Producing Party had applied for a protective order under the 
Idaho Rules of Civil Procedure and related law. Until the Court issues a ruling on the objection 
to designation, the Confidential Information shall be restricted pursuant to the designation made 
by the Producing Party and the provisions of Paragraph 5 and/or 6 of this Protective Order" as the 
case maybe. 
10. Disclosu re 
If, through inadvertence, a Producing Party provides any material containing Confidential 
Information during the course of this litigation without designating the material as set forth in 
Paragraph 3 above, the Producing Party shall promptly infonn the Receiving Party in writing of 
the confidential nature of the material and specify the designation that should be applied to the 









material. The Receiving Party shall thereafter treat the disclosed material in accordance with this 
Protective Order to the extent that the Receiving Party has not already disclosed the mate:rial. 
11. Attorney-Client Privilege 
The parties do not intend to disclose infonnation subject to a claim of attomey-c1ient 
privilege.. If, nevertheless, a Producing Party, through inadvertence or otherwise, discloses such 
privileged or protected information ("Privileged Infonnation") to a Receiving Party, the 
disclosure of Privileged Infonnation shall not constitute or be deemed a waiver or forfc~iture of 
any claim of attorney-client privilege. that the Producing Party would otherwise be entitled to 
assert with respect to the Privileged Infonnation and its subject matter; and 
(a) If a Producing Party notifies the Receiving Party of disclosed Privileged 
Information or the Receiving Party becomes aware that the Receiving Party is in possession of 
inadvertently disclosed Privileged Information, the Receiving Party shall immediately cease 
using, copying, or distributing the Privileged Infonnation, and shall, within fourtel~n (14) 
calendar days, return or certify the destruction of all copies of such information, including any 
document created by the Receiving Party based upon the Privileged Information; or 
(b) The Receiving Party may apply to the Court for an order permitting it to retain 
and use the Privileged Information. Such application must be made within fourteen (14) 
calendar days after the Receiving Party becomes aware, through notice by the Producing Party or 
otherwise, that it has received Privileged Infonnation. 
12. Work Product Material 
The provisions of the Idaho Rules of Civil Procedure, including specifically IRCP 
26(b)(3) and related law concerning work product materials shall govern any claims to work 
product protection. Any party that inadvertently discloses work product material may, upon a 






rm ! ture 
rm




proper showing following compliance with Rule 37(a)(2), IRCP, obtain an Order allowing "claw 
back" of the inadvertently disclosed material 
13. Limitation on Use and Survival 
(a) Any Confidential Infonnation made available during the course of this action 
shall be used solely for the purposes of this action and shall not be disclosed or used by the 
recipients for any business, commercial, or competitive purpose whatsoever. 
(b) All obligations and duties arising under this Protective Order shall survive the 
termination of this action. This Court retains jurisdiction over the parties respecting any dispute 
regarding the improper use of information disclosed under protection of this Protective Order. 
14. Producing Party's Use 
Nothing in this Protective Order shall limit any party or person in the use of its own 
documents, things, or information for any purpose; from disclosing its own Confi.dential 
Information to any person; or from consenting to the disclosure of its own Confidential 
Information by the Receiving Party. Nothing in this Protective Order shall limit any party or 
person in the disclosure or use for any purpose of documents, things, or information that it 
obtains independently and not through this lawsuit, whether from publicly available sources or 
otherwise. 
15. Return 
At the conclusion of this action and all appeals, all tangible Confidential Information, and 
all copies of Confidential Information or any derived summaries, memoranda, or other re:cords, 
including electronically stored information, containing Confidential Information shall, at the 
Receiving Party's option, be destroyed or returned to counsel for the Producing Party within 
thirty (30) days of the conclusion of the action by court action or settlement; except that counsel 




for each party may retain one archival copy of each such document for reference in the eVI~nt of a 
dispute. 
16. Protection of Third Parties 
Any person or entity that is not a party to this litigation may avail itself of the protections 
for Confidential Information provided by this Order, by executing a letter agreement or other 
writing, agreeing to be subject to the jurisdiction of the Court in this matter and to be bound by, 
and to comply with, the restrictions and protections set forth in this Order. Said agreement shan 
incorporate all the terms and protections of this Order. Upon execution of such agreement, the 
third-party entity shall be entitled to all rights and protections afforded the Producing Party under 
this Order. 
17.	 Disclosure of "HIGHLY CONFIDENTIAL" Information to Persons Not 
Described in Paragraph 6 
The parties have negotiated over producing "Highly Confidential" information as set 
forth herein but have been unable to reach an agreement whether "Highly Confidential" 
information shall be disclosed to any persons other than the undersigned attorneys, their staff and 
limited others as indicated in Paragraph 6 above. In order to establish a process for the 
resolution of this issue, the parties agree as follows concerning the disclosure of "Highly 
Confidential" information: 
(a) The provisions of Paragraph 2 of this Stipulation apply to "Highly Confidt~ntial" 
information. 
(b) Any party wishing to disclose "Highly Confidential" information to a person not 
described in Paragraph 6 above may, after compliance with Rule 37(a)(2), IRCP, move for an 
Order allowing the disclosure of specifically identified "Highly Confidential" information to one 
or more specifically identified persons ("Further Disclosure"). The Court shall determine any 
unresolved disputes concerning Further Disclosure using the same standards as if the Producing 
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Party had applied for a protective order under the Idaho Rules. of Civil Procedure and related 
law. Until the Court issues a ruling on the motion for Further Disclosure, thl;: Highly 
Confidential information shall be restricted pursuant to the Highly Confidential designation 
contained in this Protective Order. In the event the Court orders Further Disclosure, the 
provisions of Paragraph 7 of this Protective Order shall attach, and be treated as a part of any 
such Order. 
DATED this ~_ day of August, 2010. 
HALL,FARLEY,OBERRECHT 
& BLANTON, P.A. 
Zit­
. Oberrecht - Of the Finn 
.G. Hayes - Of the Finn 
DATED this __ day of August, 2010 
BRADLEY ARANT BOULT CUMMINGS LLP 
By ~\~eJ bet locB) CQc.J(}J"t2! 
Robertj)attersonr Of the Finn 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, Inc. 
DATED this __ day of August, 2010 
GIVENS PURSLEY LLP 
By _ 
David R. Lombardi -- Of the Firm 
Amber N. Dina - Of the Finn 




  ~e  (.U1J /
bert ~at o r
 __________________________ _ 
. ,,,";: 
~.;·1·" 
Party had applied for a protective order under the Idaho Rules of Civil Pro<,:edure and related 
law. Until the Court issues a ruling on the motion for Further Disclosure, the: Highly 
Confidential information shall be restricted pursuant to the Highly Confidential designation 
contained in this Protective Order. In the event the Court orders Further Disclosure, the 
provisions of Paragraph 7 of this Protective Order shall attach, and be treated as a pal1 of any 
such Order. 
DATED this __ day of August, 2010. 
HALL,FARLEY,OBERRECHT 
& BLANTON, P.A. 
By _ 
Phillip S. Oberrecht - Of the Firm 
Leslie M.G. Hayes - Of the Firm 
DATED this __ day of August, 20 I0 
BRADLEY ARANT BOULT CUMMINGS LLP 
By . _ 
Robert S. Patterson - Of the Finn 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, Inc . 
.,-<~ 
DATED this _J_ day of August, 2010 
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 ____________ . __________________ _ 
   
 
 
DATED this:5~ day of August, ~I 0 
~LLP
 
DATED this __ day of August, 2010 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
By _ 
Stephen R. Thomas 
DATED this __ day of August, 2010 
HOLME ROBERTS & OWEN LLP 
By . 
B. Lawrence Theis _. Of the Firm 
Steven Perfrement - Of the Firm 
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 ____________ . __________________  
 ___________________________ _ 
DATED this __ day of August, 2010 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
By --,,.--- _ 
Merlyn W. Clark - Of the Finn . 
1 y J 
DATED thi~ day of August, 2010 
MOFFAIT THOMAS BARRETT ROCK & 
FIELDS HARTERED 
DATED this ~Jday of August, 2010 
By,-~-=-+-J~"l{L_£..~::::::::::::::.----­
B. Lawrence Thei·- the Finn
 
Steven Perfrement -- Of the Finn
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THIS COURT, having considered the Proposed Stipulated Protective Order entered into 
by and among the parties hereto, and good cause appearing therefor; 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the ORDER IS 
GRANTED as specified. 
DATED this !i_day of¥O10. 
By br.L.~ 
D~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the -J1l day of August, 2010, I caused to be served a 
true copy of the foregoing PROTECTIVE ORDER, by the method indicated below, and 















Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste 1000 
POBox 1617 
Boise, ID 83701-1617 
Fax: (208) 954-52 I0 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Fax: (303) 866-0200 
Phillip S. Oberrecht 
Leslie M. G. Hayes 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Facsimile: (208) 395-8585 
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Robert S. Patterson /' u.s. Mail, Postage Prepaid 
BRADLEY ARANT BOULT CUMMINGS Hand Delivered 
LLP Overnight Mail ";111'''",,
", U1600 Division Street, Suite 700 Telecopy ....,.. ~:\.t\ 1 DIe;I,"I"•.? 
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CERTIFICATE OF COMPLIANCE 
I acknowledge that I, (Name), of 
(place and position of employment), am about to receive Confidential Information 
supplied by (party). I certifY that I understand that such 
Confidential Information will be provided to me pursuant to the terms and restrictions of 
the PROTECTIVE ORDER, in Case No. CV OC 0923757 in the District Court for the 
Fourth Judicial District for the State of Idaho, Ada County. I further represent that I have 
been given a copy of and have read that PROTECTIVE ORDER, and that I agree to 
bound by all of its applicable terms. I also understand that documents and/or information 
having any confidential designation, and all copies, summaril:s, notes and other records 
that may be made regarding such documents and/or information, shall be disclosed to no 
one other than the persons qualified under the PROTECTIVE ORDER to have access to 
such information. 
I understand and acknowledge that violation of this Certificate or the PROTECTIVE 







CERTIFICATE OF COMPLIANCE 
I acknowledge that I, &r..c= Low€.- (Name), of?fe..tI\JC::,A /Vt:::::pr..vo~L5::. 
(place and position of employment), am about to receive Confidential Information 
supplied by (party). I certify that I understand that such 
Confidential Information will be provided to me pursuant to the terms and restrictions of 
the PROTECTIVE ORDER, in Case No. CV OC 0923757 in the District Court for the 
Fourth Judicial District for the State of Idaho, Ada County. I further represent that I have 
been given a copy of and have read that PROTECTIVE ORDER, and that I agree to 
bound by all of its applicable terms. J also understand that documents and/or information 
having any confidential designation, and all copies, summaries, notes and other records 
that may be made regarding such documents and/or information, shall be disclosed to no 
one other than the persons qualified under the PROTECTIVE ORDER to have access to 
such information. 
I understand and acknowledge that violation of this Certificate or the PROTECTIVE 
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I.	 SUPPLEMENTAL BRIEFING RELEVANT TO BOTH THE STATE 
DEFENDANTS AND QWEST 
A.	 Conflicts in Testimony, Epidemic Failure of Recollection and the Demeanor 
of the Witnesses Create Credibility Issues in this Case that Preclude the 
Entry of Summary Judgment to Any Defendant. 
The existence of an issue of material fact precludes the entry of summary judgment. The 
existence of a question concerning the credibility of a witness who professes to have a 
recollection of a material fact can also preclude summary judgment. Athay v. Stacey, 142 Idaho 
360,367, 128 P.3d 897,905 (2005). 
Many cases discussing the issue of credibility arise in the context of trial where the trial 
court made observations concerning the credibility of witnesses who testified and granted or 
denied a motion for new trial or similar relief on the basis of that determination. See, e. g., 
Hudelson v. Delta International Machinery Corporation, 142 Idaho 244, 127 P.3d 147 (2005); 
Sheridan v. St. Luke's Regional Medical Center, 135 Idaho 775, 25 P.3d 88 (2001). 
Issues of credibility based on the recollection and demeanor of witnesses are not often 
presented in response to motions for summary judgment because the trial court hearing such a 
motion rarely has an opportunity to observe the testimony of the witnesses. Motions for 
summary judgment are ordinarily made and presented on the basis of a factual record consisting 
of documents and deposition testimony that is presented in written form. The existence of an 
issue of material fact, in this context, usually involves the presentation of a direct conflict 
between the testimony or affidavits of two or more witnesses. The revision of Rule 30 of the 
Idaho Rules of Civil Procedure to allow the taking of audio-visual depositions, however, gives 
the trial court an additional means to evaluate credibility that does not depend on a direct conflict 
testimony through observing the demeanor and conduct of the testifying witness as if at trial. 
See IRCP 30(b)(4). 
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The written record in this case presents some contradictions in testimony and supports 
inferences, including inferences regarding credibility, that are ide:ntified in Plaintiffs Statement 
of Facts and briefing. The audio-visual record of deposition excerpts submitted 
contemporaneously herewith amplifies those contradictions and demonstrates that the written 
transcripts of the testimony of the witnesses should not be taken at face value. 
This case is set for trial before a jury which is to be the ultimate finder of fact. See State 
v. Bolton, 119 Idaho 846, 850, 810 P.2d 1132, 1136 (stating questions as to the credibility of 
witnesses and the weight to be given their testimony are exclusively for the jury's 
determination). Not all the issues of fact that exist in this case exist in the black and white 
transcripts of witness testimony. Many of the issues of fact in this case concern the credibility of 
witnesses who have no recollection beyond the words contained in an email, or can't recall 
attending meetings, or what was discussed at a meeting. 
The Idaho Jury Instructions guide jurors in their evaluation of the evidence and l:he 
testimony of witnesses, in part, as follows: 
The law does not require you to believe all of the evidence 
admitted in the course of the trial. As the sole judges of the facts, 
you must determine what evidence you believe and what weight 
you attach to it. In so doing, you bring with you to this courtroom 
all of the experience and background of your lives. There is no 
magical formula for evaluating testimony. In your everyday affairs, 
you detemline for yourselves whom you believe, what you believe 
and how much weight you attach to what you are told. The 
considerations you use in making the more imp0l1ant decisions in 
your everyday dealings are the same considerations you should 
apply in your deliberations in this case. 
See IDJI 1.0. Syringa has submitted portions of the audio visual testimony of multiple witnesses, 
including particularly Mike Gwartney, Greg Zickau, Teresa Luna, Laura Hill, Mark Little, 
Robert Collie, Bill Bums, Jim Schmit and Clint Berry, which Syringa contends raise significant 
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issues concerning credibility when compared to each other and to the audio visual testimony of 
Melissa Vandenberg and Greg Lowe. 
While Syringa contends there are ample issues of material fact demonstrated in the 
written record submitted in opposition to the Motions for Summary Judgment submitte:d by the 
State Defendants and by Qwest in this case, Syringa also contends that significant issues 
concerning the credibility of the witnesses named above also preclude the entry of summary 
judgment. 
II.	 SUPPLEMENTAL BRIEFING RELEVANT TO THE STATE DEFENDANTS 
A.	 Plaintiff is Entitled to an Inference that the Blank January and February, 
2009 Calendar of Mike Gwartney Contained Evidence of Meetings ~md 
Conferences with the Defendants Concerning the lEN. 
The record in this case demonstrates that the January and February, 2009 calendar entries 
of Mike Gwartney contain no references to the lEN. January and February, 2009 are the only 
months during the entire segment ofMr. Gwartney's calendar that was produced by the State of 
Idaho pursuant to a pre-litigation public records request that are devoid of substantive entries. 
The January and February, 2009 calendar entries contain hardly any appointments and show 
nothing concerning meetings, appointments or conferences regarding the lEN. By way of 
contrast, the remaining portions ofMr. Gwartney's calendar, starting with March 1,2009 
(DOAOI4590) through September 19,2009 (DOAOI4618) contain multiple entries and multiple 
appointments, including many days where several appointments are documented. See 
Supplement to Plaintiff's Statement of Material Facts in Support of Response to Defendants' 
Motions for Partial Summary Judgment ("Supp. SOF"), at pp. 11, 12. 
No explanation has been provided, and any effort to reconstruct Mr. Gwartney's calendar 
entries from January and February, 2009 has been frustrated by the erasing ofMr. Gwartney's 
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laptop computer which took place in August, 2010 as described in the Affidavit of Merlyn Clark 
dated November 23,2010. Supp. SOF, at pp. 12, 13. The State Defendants further admit that 
Mr. Gwartney's computer was wiped clean notwithstanding a request from Plaintiffs counsel to 
preserve all evidence and the existence of a "litigation hold". fa'. 
Idaho law makes it clear that "The evidentiary doctrine of spoliation recognizes it is 
unlikely that a party will destroy favorable evidence. Thus, the doctrine of spoliation provides 
that when a party with a duty to preserve evidence intentionally destroys it, an inference arises 
that the destroyed evidence was unfavorable to that party. Spoliation is a rule of evidence 
applicable at the discretion of the trial court." Courtney v. Big 0 Tires, 139 Idaho 821, 824, 87 
P.3d 930, 933 (2003) (emphasis added). 
The calendars of others and the testimony in the record indicate that Mr. Gwartney was 
heavily involved in the decision regarding the Idaho Education Network and Mr. Gwartney even 
stated, according to Bob Collie from ENA, that he'd be running things: 
Gwartney made it clear that he'd be running things and that he 
wanted ENA and Qwest to get together and come to an amicable 
solution to how we all might execute. Qwest is definitely on the 
defensive and wants much more. Jim Schmidt was noticeably 
frustrated both due to a meeting he had prior with Gwartney and 
what the document said. Skip had a meeting earlier in the week 
with Gwartney and said that the biggest impediment to get this to 
move forward is for Gwartney to get Qwest nodding and agreeing 
with what needs to be done. It appears that Gwartney has begun 
this process, but I am certain there will be more required to 
accomplish the task. 
See November 16,2010 Affidavit of David Lombardi, Ex. 16. 
It is apparent from the foregoing email that Mr. Gwartney met with Mr. Schmit of Qwest 
and Mr. Smyser of ENA at times that are not reflected on his produced calendar. See also 
November 13,2010 Statement of Facts, at pp. 11-17. Mr. Gwartney, however, along with many 
SUPPLEMENTAL BRIEF IN OPPOSITION TO STATE DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT AND QWEST COMMUNICATIONS COMPANY, LLC'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 5 
002224
  
other witnesses in this case, states he has little recollection concerning the events that took place 
involving the lEN procurement. ld. Meetings in which he participated are often remembered 
only because they are reflected on a calendar or in an email. Conversations are recalled only to 
the extent they are reflected in emails, and "the documents speak for themselves" is a refrain that 
is echoed in virtually every deposition in this case. See Supp. SOF, at p. 14. 
The absence of any entries in January and February, 2009 in Mr. Gwartney's calendar 
that was produced before this case commenced, combined with the erasing ofMr. Gwartney's 
laptop after he retired in July, 2010, gives rise to an inference that the information contained in 
Mr. Gwartney's calendar was unfavorable and documented meetings with personnel from 
Defendants Qwest and ENA, including Mr. Schmit, Mr. Berry, Mr. Collie, Qwest lobbyist Ed 
Lodge and ENA lobbyist Skip Smyser. That inference, combined with the lack ofrecoHection of 
Mr. Gwartney and other witnesses as discussed in the prior section of this brief, raises substantial 
issues of credibility which preclude summary judgment on the mixed record in this cas{~. 
B. Defendants Zickau and Gwartney Acted with Criminal Intent. 
1. Criminal Intent is a Question ofFact for the Jury. 
Intent is a question of fact for a jury to decide. State v. Bolton, 119 Idaho 846, 851, 810 
P.2d 1132, 1137 (1991). Idaho courts have not given "criminal intent" a special meaning in the 
specific context of the Tort Claims Act, but apply the general criminal intent standard. See Doe 
v. Durtschi, 110 Idaho 466, 470, 716 P.2d 1238, 1242 (1986). "Intent is manifested by the 
circumstances connected with the offense and the sound mind and discretion of the accused." 
State v. Bolton at 851, 810 P.2d at 1137 (citing I.C. § 18-115). "The intent of the accused is a 
question of fact for the jury to determine." ld. (citing State v. Atwood, 105 Idaho 315, 319, 669 
P.2d 204, 208 (Ct. App. 1983)). Syringa does not contest that, as: part of its claim for tortious 
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interference, it has the burden to establish criminal intent on the part of Gwartney and Zickau. 
However, because intent is a question of fact for a jury to determine, Syringa need not prove 
intent in order to defeat a motion for summary judgment, as the State Defendants suggest. 
Syringa must only prove facts from which criminal intent ("the intentional commission of a 
wrongful act") and/or malice (criminal intent plus "ill will") can be inferred. 
2.	 Defendants have the Burden ofEstablishing Legal Justification or 
Excuse for their Actions. 
On page 6 of their Reply Brief, the State Defendants asselt Syringa has the burden to not 
only establish criminal intent ("the intentional commission of a wrongful act") on the part of 
Gwartney and Zickau regarding its claim for tortious interference (as previously briefed by 
Syringa), but that Syringa must also prove "Gwartney or Zickau has neither legal justification 
nor excuse for their actions." Legal justification or excuse for wrongful conduct is in the nature 
of an affirmative defense, and therefore must be proven by the defendants, not the plaintiff. 
In this case, the State Defendants claim any instructions that ENA only work with Qwest 
on the lEN project to the exclusion of Syringa were justified because they were consistent with 
the Amended SBPOs. Syringa has contended since the outset of this case that the Amended 
SBPOs issued by the State on February 26, 2009, do not provide for the acquisition of the "same 
or similar property" for the lEN Project, were issued in violation of Idaho Code § 67-5718A and 
are void as a matter oflaw pursuant to Idaho Code § 67-5725. See I.C. § 67-5725 ("All contracts 
or agreements made in violation of the provisions of this chapter shall be void"); see also South 
Tacoma Way, LLC v. State, 191 P.3d 938, 944-45 (Wash. Ct. ApI'. 2008) ("An administrative 
agency has only those powers expressly granted or necessarily implied by statute. When a state 
agency enters into a contract that. . . violates public policy or a statutory scheme, the contract is 
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void and unenforceable."). The State Defendants therefore have no legal justification or excuse 
for their tortious conduct. 
In addition, genuine issues of material fact exist regarding whether Melissa Vandenberg, 
the State's legal counsel, was ever consulted by the State Defendants or ever provided advice 
regarding the legality of the Amended SBPOs. For example, Mr.. Zickau testified, in connection 
with the amendment to the Statewide Blanket Purchase Orders, that he relied on counsd and the 
Division of Purchasing and had an understanding that counsel was involved and had the 
opportunity to comment on the amendments. Supp. SOF, at p. 8. Mark Little and Laura Hill 
also testified regarding direction from legal counsel. Supp. SOF, at pp. 8,9. Despite this 
testimony, Melissa Vandenberg clearly identified during her deposition the matters on which she 
was consulted, stating that she was not consulted prior to any multiple award made by the 
Department of Administration and that she made no effort to dete:rmine whether the Amended 
SBPOs were consistent with the requirements ofIdaho Code § 67-5718A. Supp. SOF, at p. 10. 
III.	 SUPPLEMENTAL BRIEFING RELEVANT TO QWEST 
A.	 Qwest's Conduct Supports an Inference that it Interfered with the Teaming 
Agreement. 
On page 8 of its Reply Memorandum, Qwest asserts Syringa cannot infer that Qwest 
intentionally and improperly interfered with the Teaming Agreement based on Qwest's 
participation in meetings and communication with State employel~s that resulted in the exclusion 
of Syringa from all IEN work. Qwest relies on case law citing the legal maxim "post hoc ergo 
prompter hoc (after this and therefore because of it)" in support of its argument that Syringa has 
failed to "raise a reasonable inference of causation." For example, in Roger Whitmore's 
Automotive Servs., Inc. v. Lake County, Ill., 424 F.3d 659, 669 (7th Cir. 2005), a tow truck 
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operator sued the sheriff and county for a violation of his First Amendment rights when the 
county restricted his towing area approximately 14 months after he supported the sheriffs 
opponent in a primary election. The Seventh Circuit held the plaintiff failed to demonstrate any 
causal link between the two events: 
On the record before us, we believe no rational jury could conclude 
that Del Re modified Roger's towing area in retaliation for Roger's 
support of Smith. Indeed, the record appears to contain ample 
evidence cutting against Roger's position. For e:xample, we note 
the substantial lapse in time between Roger's support of Smith and 
the alleged retaliation-about fourteen months. Such a long stretch 
between the protected conduct and alleged retaliation significantly 
weakens any inference of a causal connection. 
Id. 
Unlike the tow truck operator in the above case who demonstrated no evidence in support 
of his position, Syringa has cited facts of specific actions by Qwe:st through which a logical 
inference can be drawn to demonstrate that Qwest interfered with the Teaming Agreement. 
Specifically, as Syringa previously briefed, Qwest: 
1.	 Requested and participated in numerous closed-door meetings with state employees 
and engaged in behind-the-scenes discussions that were followed by the exclusion of 
Syringa from the lEN; 
2.	 Drafted and sent a document the state later closely replicated and issued as the 
Amended SBPO, in which Qwest assigned itself most of the work Syringa was 
entitled to under the Teaming Agreement; and 
3.	 Encouraged ENA to breach its Teaming Agreement with Syringa by entering into a 
Qwest Professional Services Agreement. 
The proposed Amended SBPO drafted by Qwest is particularly telling. First, in arguing 
the draft amendment proposed by Qwest had no influence on the DOA, Qwest relies on 
testimony by Laura Hill that has been controverted by Melissa Vandenberg. in particular, 
Melissa Vandenberg recalls the process of drafting the amended SBPOs differently from Laura 
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Hill. Ms. Vandenberg recalls that Laura Hill brought her the first draft of an amendment "a 
couple of weeks" before February 12,2009 that looked very different from Exhibit 47 that was 
prepared by Laura Hill and emailed to DOA staff on February 12th and on which Melissa 
Vandenberg placed her handwritten notes. This first draft amendment to the SBPO was 
discarded. Supp. SOF, at p. 9. 
Second, a comparison of the draft proposed by Qwest and the final Amended SBPOs 
shows that the documents have identical formatting with nine numbered paragraphs, and that the 
State made minor only revisions (such as adding or deleting words for clarification) to Qwest's 
proposal. Overall, the substance of the draft Amended SBPO that Qwest emailed to the State, 
including the exclusion of Syringa from all lEN work, remained intact. See Supplemental 
Affidavit of David R. Lombardi in Support of Plaintiffs Opposition to Motions for Partial 
Summary Judgment, at ~ 21, Ex. 18 (providing a redline comparison of Qwest's proposed draft 
and the final Amended SBPO issued by the State on February 26,2009, with the State's 
additions in blue and deletions in red). 
B.	 Qwest Improperly Interfered with the Teaming Agreement as Evidenced by 
the Wrongful Nature of its Conduct. 
As set forth on page 16 of Syringa's Opposition Brief filed on November 16,2010, 
determination of whether intentional interference with a contract is improper involves a multi­
factor analysis. The Restatement provides: 
In determining whether an actor's conduct in intentionally 
interfering with a contract or a prospective contractual relation of 
another is improper or not, consideration is given to the following 
factors: 
(a) the nature of the actor's conduct, 
(b) the actor's motive, 
(c) the interests of the other with which the actor's conduct 
interferes, 
(d) the interest sought to be advanced by the actor, 
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(e) the social interests in protecting the freedom of action of 
the actor and the contractual interests of the other, 
(f) the proximity or remoteness of the actor's conduct to the 
interference and 
(g) the relations between the parties. 
Restatement (Second) of Torts § 767 (1979). Examples of improper conduct include conduct in 
violation of statutory provisions or established public policy or standard of profession. Id.; see 
also Idaho First National Bank v. Bliss Valley Foods, 121 Idaho 266, 285, 824 P.2d 841,860 
(1991) (to be actionable, the means used to interfere must be '''wrongful' by reason of a statute 
or other regulation, or a recognized rule of common law, or an established standard of trade or 
profession.") (emphasis added). 
In addition to the considerations previously briefed, comment c to the Restatem~nt 
further explains how violation of business ethics and customs may evidence factor (a), which is 
the nature of the actor's conduct: 
Business ethics and customs. Violation of recognized ethical codes 
for a particular area of business activity or of established customs 
or practices regarding disapproved actions or methods may also be 
significant in evaluating the nature of the actor's conduct as a 
factor in determining whether his interference with the plaintiffs 
contractual relations was improper or not. 
Restatement (Second) of Torts § 767 cmt. c (1979). 
In this case, factor (a) is met through Qwest's proposal to ENA that it become a 
subcontractor to Qwest. This proposal was made after Qwest learned that the State had selected 
ENA as the E-Rate provider but before ENA knew of the State's decision. 
Specifically, Clint Berry and Jim Schmit learned on February 6, 2009, during an after 
hours meeting with Teresa Luna, that ENA would be the lEN designated E-rate provider. Supp. 
SOF, at p. 7. There is no evidence in the record, however, that ENA had that same knowledge at 
the same time. Id. Armed with this information, on February 10,2009, Qwest engaged in a 
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concerted effort to persuade ENA to withdraw from the lEN project, allow Qwest to take the 
contract and become a subcontractor to Qwest to provide E-rate services. Id. 
The record, and the testimony of Berry and Schmit, supports the inference that the 
proposal made by Qwest on February 10, 2009 was a breach of ethics since Qwest encouraged 
ENA to withdraw and become a subcontractor to Qwest even though Qwest knew, and ENA did 
not, that the State had chosen ENA as the designated E-Rate provider. 
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Plaintiff Syringa Networks, LLC ("Syringa") supplements its Statement of Material Facts 
filed on November 13, 2010, pursuant to the Order granting Plaintiff s Motion for Continuance 
pursuant to Rule 56(f) of the Idaho Rules of Civil Procedure. 
This Supplemental Statement incorporates the previously filed Statement of Material 
Facts and follows the same organizational structure as Plaintiffs original Statement of Material 
Facts. Where no supplementation to Plaintiff s original Statement of Material Facts is intended, 
that intention is indicated. 
SUPPLEMENT TO PLAINTIFF'S STATEMENT OF FACTS 
A.	 ENA AND SYRINGA ENTERED INTO A BINDING TEAMING AGREEMENT. 
There is no evidence that the unintegrated Teaming Agreement between Education 
Networks of America, Inc. ("ENA") and Syringa was intended only to address the n::sponse to 
the RFP and terminated if the entire Project consisting of both E-Rate and connectivity 
components was not awarded to ENA. During the time the Teaming Agreement was being 
negotiated between Syringa and ENA, parties addressed and were aware of the potential for 
multiple awards. 
A meeting took place on December 17, 2008 during which these questions were 
specifically addressed. A memorandum of that meeting prepared by Oliver Landow, National 
Customer Services Director for ENA (ENAOOI513, Ex. 1 to the Supplemental Affidavit of 
David R. Lombardi filed contemporaneously herewith ("Lombardi Supp. Aff."') clearly 
demonstrates ENA's position that E-Rate guidelines do not allow multiple award contracts. 
These notes also indicate the continued intent of ENA to use Syringa "as part of the solution" 
and document the decision, supported elsewhere in the record, that Syringa was best to manage 
the backbone of the network and that ENA would be prime. 
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B.	 MATERIAL FACTS SUPPORT THE STATE DEFENDANTS KNEW ABOUT THE TEAMING 
AGREEMENT. 
Mr. Collie explained, in the second day of his deposition, that he showed the portion of 
the Teaming Agreement that contained the responsibilities of Syringa to Laura Hill on his laptop 
computer. (Lombardi Supp. Aff. Ex. 16, Collie Depo., 297:5-298:8.) More significantly, Mr. 
Collie indicated his willingness to share the entire Teaming Agreement with Ms. (-Ell or any 
Department of Administration ("DOA") individuals who asked to see it and his anticipation that 
Mr. Lowe would readily have consented to providing to the Teaming Agreement if it was 
material to DOA responsibilities and decisions. (Lombardi Supp. Aff. Ex. 16, Collie Depo., 
298:12-301:9.) 
C.	 THE MATERIAL FACTS SUPPORT QWEST EMPLOYEES KNEW ABOUT THE TEAMING 
AGREEMENT. 
No Supplement. 
D.	 THE STATE DEFENDANTS' INTENTIONALLY INTERFERED WITH THE TEAMING 
AGREEMENT. 
1.	 Meetings Between the State Defendants Qwest and ENA. 
Melissa Vandenberg prepared a Memorandum dated July 31, 2009 concerning Syringa's 
complaints and tort claim. During the course of that Memorandum (Lombardi Supp. Aff. Ex. 2) 
Ms. Vandenberg described her interviews with members of the Department of Administration, 
Qwest and ENA concerning the procurement process. Ms. Vandenberg describes her findings 
regarding the closed door meetings that took place after the SBPO was issued on January 28 and 
before the amended SBPO was issued on February 26 as follows: 
One final note on this, in my multiple discussions with 
administration staff and ENA, I asked whether Syringa was 
engaged in any discussions! negotiations with administration 
regarding Amendment 1, or in any discussions regarding the 
contractor's responsibilities per the contract. The answer was 
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always "no." For example, Syringa did not participate, nor was it 
asked to participate, in a strategic planning meeting with 
administration, ENA and Qwest on May 19, 2009. Administration 
has had subsequent meetings with ENA and Qwest but, again, 
Syringa has not attended these meetings nor has it been invited to 
attend those meetings by an illustration, ENA and/or Qwest. Per 
Zickau, the only meetings that Syringa has attended or participated 
in are the lEN Oversight & Advisory Committee meetings which 
are public meetings. 
(DOAOI9304) 
The findings contained in Melissa Vandenberg's memorandum contradict the testimony 
of Laura Hill who testified that a representative of Syringa (that she was unable to name) 
attended a meeting after the letter of intent of January 20, 2009 was awarded (on a date that she 
can't recall). 
2.	 After the Award, the Record Reflects that the State Anticipated Syriinga's 
Participation in the lEN Implementation; howe'ver, Gwartney, ZickllU, and 
Qwest's Interference Caused Syringa to be Excluded from the Work. 
Rex Miller sent an email to ENA CEO David Pierce on February 11, 2009 in which he 
reported perceptions repeated to him by Bob Collie to the effect that the "rules of engagement" 
favored Qwest. Rex Miller and Bob Collie both testified concerning Mr. Miller's email of 
February 11, 2009 (Lombardi Aff., Ex. 21). This testimony which is reflected on Ex. 16 and 17 
to the Lombardi Supplemental Affidavit demonstrates that the email was truthful and accurate at 
the time it was made and it was sent to Mr. Pierce, and that it is a business record of ENA. 
(Lombardi Supp. Aff. Ex. 17, Miller Depo., 34:14-45:6 and Lombardi Supplemental Aff. Ex. 16, 
Collie Depo., 306: 16-318:24). 
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3.	 Materially Inconsistent Statements Made by Gwartney, Zickau, and Others 
at DOA Regarding the Decision and Recommendation to Split the Award to 
Qwest and ENA. 
It is undisputed that Bill Bums, Administrator of the Division of Purchasing, did not 
make a written determination that the conditions ofIdaho Code § 67-5718A were satisfied before 
RFP02160 was issued, before the January 20, 2009 Letter of Intent was issued, before the lEN 
Statewide Blanket Purchase Orders ("SBPOs") were issued to ENA and Qwest on January 28, 
2009 or before the Amended SBPOs were issued to ENA and Qwest on February 26, 2009. 
There is also no dispute that the Administrator's purported determination, which wasn't 
documented in writing until June 30, 2009, was made by two individuals, Bill Bums and Mark 
Little, who hadn't read the responses to the lEN RFI and lacked the knowledge to make the 
technological determination whether a multiple award was appropriate. (Lombardi Supp. Aff. 
Ex. 11, Bums Depo., 47:17-55:15; 147:4-147:44; Lombardi Supp. Aff. Ex. 7, Little Depo., 53:2­
55: 13,44:25-45: 18). 
lEN RFP 02160 request for proposal was drafted by short term DOA employee, Laura 
Hill. Ms. Hill, who had extensive service in the military, came to work for the Mr. Zickau at the 
DOA the week of August 25, 2008 and left on February 12, 2009. (Lombardi Supp. All. Ex. 10, 
Hill Depo., 18:8-19:14). Ms. Hill, who had no familiarity with E-Rate, didn't know there could 
only be one designated E-Rate provider for the lEN (Lombardi Supp. Aff. Ex. 10, Hill Depo., 
61: 17-62:20) and inserted apparently contradictory statements and instructions into the RFP 
concerning multiple awards. In some areas, for example, the RFP states that an award may be 
made to one or more vendors in whole or in part. Special Instruction 9, on the other hand, states 
"Award will be ALL-OR-NONE based on grand total of extended unit prices bid". (Affidavit of 
Mark Little, Ex. A, page 3 of 5.) Mr. Zickau, who hired Laura Hill and was responsible for the 
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lEN as Chief Information Officer, never read Special Instruction 9 and doesn't know what it 
means. (Lombardi Supp. Aff. Ex. 9, Zickau Depo., 213:3-214:21.) Finally, and most critically, 
Section 4.1 of the RFP (Affidavit of Mark Little, Ex. A) that describes the process by which 
proposals were to be evaluated is expressed in the singular and describes the winner of the 
evaluation as the "apparent successful bidder." 
The description of the evaluation process and the criteria for evaluation of proposals are 
clearly stated in the RFP and by virtue of their clarity present a stark contrast to th{: apparent 
confusion regarding whether a multiple award, in whole or in part, could or would be made. 
It was possible, and consistent with Idaho Code § 67-5718A, to divide the lEN Project 
described in RFP 02160 into two contracts for "same or similar services" if the division had been 
made between E-Rate eligible services and IDANET. (See Lombardi Supp. Aff. Ex. 14, Schmit 
deposition 123:8-123:18; Lombardi Supp. Aff. Ex. 15, Vandenberg deposition 117:22-120:6; 
Lowe 139:18-142:4). The division which actually occurred as a result of the Amended SBPOs, 
however, was between E-Rate and connectivity, which are not the "same or similar" and did not 
comply with Idaho Code § 67-5718A. (Lombardi Supp. Aff. Ex. 11, Bums 70:13 -72:33). 
The evidence of the circumstances of Mr. Little "announcing" the decision to make a 
dual award, the evening discussion among Mr. Gwartney, Mr. Zickau and Ms. Luna concerning 
a multiple award, and the resulting division of the award into contracts which are not "same or 
similar" raises an inference that the decision to make a multiple award was, from the beginning, 
a pretext to avoid a protest and to keep Qwest in the running for eventual assignment of 
connectivity. As stated by Qwest employee Clint Berry, "I knew all along that we were going to 
be providing connectivity." (Lombardi Supp. Aff. Ex. 13, Clint Berry deposition 162.9-165.3). 
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E.	 MATERIAL FACTS SUPPORT QWEST'S INTENTIONAL INTERFERENCE WITH THE 
TEAMING AGREEMENT. 
Clint Berry and Jim Schmit knew, after meeting Teresa Luna at the Bittercreek Pub on 
February 6, 2009, that ENA would be the lEN designated E-Rate provider. There is no evidence 
in the record, however, that ENA had that same knowledge at the same time. 
Armed with information obtained from Teresa Luna on February 6, 2009, that ENA 
would be the lEN designated E-Rate provider, Qwest engaged in a concerted effort to persuade 
ENA to withdraw from the lEN project, allow Qwest to take the contract and become a 
subcontractor to Qwest to provide E-Rate services. 
The record, and the testimony of Berry and Schmit support the inference that the proposal 
made by Qwest on February 10, 2009 that ENA withdraw and become a subcontractor to Qwest 
was made by Qwest with inside knowledge obtained from DOA employee Teresa Luna that 
ENA did not have and was a breach of ethics. (Lombardi Supp. Aff. Ex. 14, Schmit deposition 
129: 14 - 139:22; Lombardi Supp. Aff. Ex. 13, Berry deposition 292: 12 - 296: 18). 
F.	 QUESTIONS OF MATERIAL FACT REGARDING WITNESS CREDIBILITY. 
1. Credibility Issues Concerning the Multiple Award 
Mike Gwartney, Greg Zickau and Laura Hill all testified that counsel was somehow 
involved in the decision to make a multiple award, in the preparation of the draft strategic 
engagement plans for the lEN, and/or the divisions of labor of Ithe lEN contract between ENA 
and Qwest. 
Mr. Gwartney testified that he consulted with a lawyer about whether the multiple award 
could be made in the way reflected on the January 20, 2009 letter of intent (Mark Little Aff. Ex. 
H, Lombardi Supp. Aff. Ex. 5, Gwartney Depo., 259: 13-264: 1; 338:6-339:9), but did not recall 
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consulting with counsel concerning the Amended SBPO (Lombardi Supp. Aff. Ex. 5, Gwartney 
Deposition,314:21-317:7). 
Mr. Gwartney also testified that the February 6, 2009 letter of notification concerning the 
DOA decision to designate ENA as the E-Rate provider (that was apparently never sent out) 
(Exhibit 38) was prepared by counsel. (Lombardi Supp. Aff. Ex. 4, Gwartney Deposition 189: 1 
-190:21). 
Mr. Gwartney also testified he was told by Melissa Vandenberg, counsel to the DOA, 
that it was not unusual for the State to unilaterally amend the RFP after the contract's been let. 
(Lombardi Supp. Aff. Ex. 4, Gwartney Depo., 211:2 - 212:11). 
Mr. Zickau testified, in connection with the amendment to the SBPOs that he understood 
that counsel was involved and had the opportunity to comme:nt on the Amended Statewide 
Blanket Purchase Order. (Lombardi Supp. Aff. Ex. 8, Zickau Depo., 106:1 -107:2; Lombardi 
Supp. Aff. Ex. 9, Zickau Depo. 370: 4 -371: 13; 365:7 - 366:14). 
Laura Hill testified that she sent the draft lEN Strategic Engagement Plan dated February 
2, 2009, Exhibit 35, to Melissa Vandenberg for review and that "everything goes through legal 
review". (Lombardi Supp. Aff. Ex. 10, Hill Depo., 125: 1 -126:20). Laura Hill also testified, 
concerning the draft lEN Strategic Engagement Plan dated February 5, 2009, that she eliminated 
a previous reference to Syringa in a table on page 12 of the document as a consequence of "legal 
review back from Melissa and I had to combine things". (Lombardi Supp. Aff. Ex. 10, Hill 
Depo., 131:3 -135:12). Laura Hill also testified that she was directed by Melissa Vandenberg to 
prepare the amendments to the Statewide Blanket Purchase Order based upon the division of 
responsibility contained in the February 5, 2008 draft of the lEN Strategic Engagement Plan, and 
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that she did not use a draft amendment sent to her by Qwest representative Clint Berry on 
February 10. (Lombardi Supp. Aff. Ex. 10, Hill Depo., 176:9 -179:16). 
Mark Little also made numerous references to legal review by Melissa Vandenberg 
noting, at the outset, on page 31, line 13 through p. 33, line 6 and page 58, line 13 -- page 61, 
line, 18 of his deposition (Lombardi Supp. Aff. Ex. 7, Mark Little Deposition) that he relies on 
legal counsel to make a determination concerning "same or similar property under Idaho Code 
Section 67-5718(a). Nonetheless, Mr. Little acknowledged that he could not recall whether he 
actually spoke with legal counsel concerning the Statewide Blanket Purchase Orders for the lEN. 
(Lombardi Supp. Aff. Ex. 7, Little Depo., 166:5 - 167:6). 
Melissa Vandenberg was Deputy Attorney General assigned to the Department of 
Purchasing during the time of the lEN procurement. Ms. Vandenberg was very clear concerning 
the items on which she was consulted, stating that she was not consulted prior to any multiple 
award made by the Department of Administration and that she made no effort to determine 
whether the Amended SBPOs were consistent with the requirements of Idaho Code Section 67­
5718(a). (Lombardi Supp. Aff. Ex. 15, Vandenberg Depo., 26:10 - 27:18; 130:22 -131:15). 
Melissa Vandenberg recalls the process of drafting the amended SBPOs differmtly from 
Laura Hill. Ms. Vandenberg recalls that Laura Hill brought her the first draft of an amendment 
"a couple of weeks" before February 12, 2009 that looked very different from Exhibit 47 that 
was prepared by Laura Hill and emailed to DOA staff on February 12th and on which Melissa 
Vandenberg placed her handwritten notes. (Lombardi Supp. Aff. Ex. 15, Vandenberg Depo., 
114:11 - 117:10; 122:10 - 124:13). This draft amendment to the SBPO was discarded. 
(Lombardi Supp. Aff. Ex. 19). 
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Mr. Gwartney testified that legal counsel was in attendance at his meetings involving the 
lEN. Melissa Vandenberg, on the other hand, was not specifically consulted and does not recall 
being in attendance at any such meetings to which Mr. Gwartney made reference. (Lombardi 
Supp. Aff. Ex. 15, Vandenberg Depo. 124:23 - 126:8). 
Contrary to the testimony of Mike Gwartney, Melissa Vandenberg testified she advised 
that "they could not unilaterally amend the contract without the consent of both parties,," and that 
the Statewide Blanket Purchase Order is a contract between the State and the vendor. (Lombardi 
Supp. Aff. Ex. 15, Vandenberg Depo., 84:4 -87:5). 
Contrary to the testimony of Laura Hill who stated that according to the "rules of 
engagement" Melissa Vandenberg was involved in reviewing all of the strategic engagement 
plans, Melissa Vandenberg testified she didn't see any of the strategic engagement plans and did 
not instruct Laura Hill to prepare the Amended Statewide Blanket Purchase Orders. (Lombardi 
Supp. Aff. Ex. 15, Vandenberg Depo., 107:3 - 109:12). 
2. Misleading References to "the Evaluators" in this Litigation. 
The State Defendants' use of the terms "the evaluators" and "the evaluation committee" 
in this litigation have been misleading. Ultimately, the decision concerning the split of the lEN 
award was made by DOA personnel, not the "technical evaluation committee" described in the 
RFP. 
The Affidavit of Mark Little was filed March 19, 2010. In paragraph 14 of that Affidavit, 
Mr. Little states "It was the evaluators' recommendation that the contract be awarded to both 
ENA and Qwest." Mr. Little also testified to the effect that "Tht:~re was a recommendation from 
the evaluation committee that we issue two contracts." (Lombardi Supp. Aff. Ex. 7, Little Depo., 
59:22 - 60: 19). Notwithstanding the apparent clarity of paragraph 14 of his Affidavit of March 
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19, 2010, when Mr. Little was asked to describe the evaluation process and to identify the 
"evaluators" to which he referred in his Affidavit, he was unclear. (Lombardi Supp. Aff. Ex. 7, 
Little Depo., 100: 3 -109: 1; 111: 5 -114: 24; 116: 10 -118: 3; 126: 3 -129: 11). 
Mr. Burns also submitted an Affidavit on March 19, 2010. Mr. Burns testifles in that 
Affidavit that: 
After the evaluation of the four proposals from Education 
Networks of America ("ENA"), Qwest Communieations Company 
LLC ("Qwest"), Verizon Business Network Services, Inc., 
("Verizon"), and Integra Telecom ("Integra"), Mr. Little advised 
me that it was the recommendation of the evaluation committee to 
award the contract to two proposers - ENA and Qwest. 
This reference to the evaluation committee, according to the testimony of Mr. Burns during his 
deposition was not to the technical evaluators described in Section 4 of the Request for 
Proposals. Mr. Burns's reference was, instead, to Greg Zickau, Laura Hill and Mark Little. 
(Lombardi Supp. Aff. Ex. 11, Burns Depo. 82:4 - 85:14). 
G. SPOLIATION OF EVIDENCE CONCERNING MIKE GWARTNEY'S CALENDAR. 
Mike Gwartney's calendar was produced by DOA pursuant to the 2009 Public Records 
Request by counsel for Syringa. The calendar appears as Exhibit 3 to the Lombardi 
Supplemental Affidavit. The timeframe covered by the Mr. Gwartney's calendar is December 
28, 2008 through September 19, 2009. The portion of Exhibit 3 to the Lombardi Supplemental 
Affidavit that contains Mr. Gwartney's calendar for January and February, 2009, is included 
within the Bate Nos. DOA014581 - DOA014589. These months on Mr. Gwartney's calendar 
contain hardly any appointments and show nothing concerning meetings, appointments or 
conferences regarding the lEN. By way of contrast, the remainiing portions of Mr. Gwartney's 
calendar, starting with March 1, 2009 (DOAO 14590) through September 19, 2009 (DOAO 14618) 
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contain multiple entries and multiple appointments, including many days where several 
appointments are documented. 
Mr. Gwartney was asked, during the second day of his deposition, concerning whether he 
maintained a calendar. He stated that he did and that his assistant, Jennifer Pike, ordinarily 
placed appointments on the calendar when requested by others. Mr. Gwartney's description of 
his calendar, the process by which it was maintained, and his recollection or lack of recollection 
concerning meetings regarding the lEN, is contained in his deposition starting at page 281, line 7 
through page 295, line 24. When asked why there were no entries in his calendar for January or 
February 2009 that reflected meetings concerning the lEN Mr. Gwartney testified that he didn't 
know why his calendar failed to contain any such entries. (Lombardi Supp. Aff. Ex. 5, Gwartney 
Depo., 293:11-19). 
Melissa Vandenberg was the Deputy Attorney General assigned to the Department of 
Administration and was involved in responding to the Public Records Request submitted by 
Syringa in 2009. Ms. Vandenberg testified that she reviewed the Mike Gwartney calendars that 
were produced by the State of Idaho and that she understood, from Mr. Gwartney's assistant, 
Jennifer Pike, that Mr. Gwartney didn't use his calendar. Ms. Vandenberg noted having 
questions about the lack of entries in Mr. Gwartney's calendar and stated she was told by Mr. 
Gwartney's assistant that "he doesn't use it." When asked Iconcerning the entries on Mr. 
Gwartney's calendar after March, 2009, Ms. Vandenberg stated that she could not recall any 
explanation. (Lombardi Supp. Aff. Ex. 15, Vandenberg Depo., I'll :22 - 144:16). 
Merlyn Clark, counsel for the State Defendants, submitted an Affidavit on November 23, 
2010, which stated that the contents of Mr. Gwartney's computer were lost after the retirement of 
Mr. Gwartney in July, 2010. Nonetheless, in paragraph 6 of that Affidavit, Mr. Clark states: 
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Affiant has made an extensive search of the record and files in this 
lawsuit and the records and files of the Idaho Department of 
Administration and has not found any evidence that relevant 
evidence that may have been contained in the laptop computer of 
Michael Gwartney has been lost in this action. 
Mr. Clark also testified, in paragraph 7 of this Affidavit, that he advised David Lombardi, 
counsel for Syringa concerning the loss of the contents of Mr. Gwartney's computer on 
November 11, 2010, and that Mr. Lombardi expressed concern regarding Mr. Gwartney's 
calendars which were mostly blank when produced. Mr. Clark testified further, in paragraph 15 
of his Affidavit,	 that Mr. Gwartney's calendars for the period January 1, 2009 through 
September 19, 2009 were produced in response to the Public Records Request and implies that 
the production of the calendar pages for January through September, 2009, in response to 
Syringa's Public Record Request forecloses any problem regarding the loss of data from Mr. 
Gwartney's computer. 
Finally, a chronology regarding Gwartney's computer is attached as Exhibit A to Mr. 
Clark's Affidavit	 of November 23, 2010. That chronology states the following concerning 
August 19,2010 through September 24, 2010: 
8119110	 Greg Zickau informed Edith Pacillo that, per Fred Woodbridge, Mike 
Gwartney's computer did not have any data on it. Fred Woodbridge 
reported it appears the data was removed on July 30, 2010, Mike's last 
day in office. Mr. Zickau stated he would ask the IDA security person 
about forensics tools he may have to search the laptop for the 
information requested in the latest RFP, especially Interrogatory No.7. 
8/23/10	 Edith Pacillo informed MWC and SFS that there was an issue with 
Mike Gwartney's computer. It was agreed that the laptop computer 
would be delivered to the offices of HTEH so SFS could have it 
examined by an independent forensic data recovery expert, Richard 
Goldston, G2 Research, Inc. The computer was delivered to Mr. 
Goldston. 
Mr. Goldston examined the computer and reported to SFS that the 
computer had not been "wiped" but that data or profile had been 
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deleted. Mr. Goldston was unable to recover any relevant data (no 
emails from 2008, 2009 or March, April cUld May, 2010) from the 
computer. Mr. Goldston reported that the computer was cleaned and 
emails were deleted on August 4,2009 (sic) (emphasis added). 
8/24/10	 Edith Pacillo interviewed Mike Gwartney about his computer. He 
informed her that he left his laptop computer in its docking station on his 
desk when he exited. He did not delete its contents nor did he give 
anyone any instructions about what to do with the computer. 
8/24/l 0	 Edith Pacillo sent an email to Greg Zickau requesting that he do 
whatever he can to preserve any electronic records from Mike's 
computer that were backed up in other places, such as the exchange, the 
network drives, or on Jennifer's computer. Gn~g Zickau replied that he 
had already taken steps to do so. 
917/l 0	 Greg Zickau reported that Fred Woodbridge was unable to retrieve ,my 
usable files from Mike's laptop. 
Greg also reported that Jennifer was unable to retrieve any archived fi.les 
from Mike's account. 
9/24/1 0	 SFS reported to Edith Pacillo, Kay Christensen and Kris Coffman that 
Mr. Goldston was unable to recover any relevant data (no emails 
from 2008, 2009 or March, April and May, 2010) from Mike's 
computer. Mr. Goldston reported that the computer was cleaned and 
emails were deleted on August 4, 2010. SFS stated "We have now 
exhausted all of our avenues of recovery." (emphasis added). 
Mr. Gwartney testified that he does not recall his appointments, meetings and 
conferences dealing with the lEN during the critical months of January, 2009 and February, 
2009. The calendars of each and every other state employee involved in this case all reflect 
different meanings at different times including meetings in which Mr. Gwartney was presumably 
involved. In addition, Bob Collie reflected in his email of July 30, 2009 (November 16, 2010 
Affidavit of David Lombardi, Ex. 16) that Mr. Gwartney was going to be "running things." The 
absence entries on Mr. Gwartney's calendar, combined with his failure of recollection, is a 
significant factual deficiency from a major decision maker on this project. 
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DATED this 4th day of January, 2011. 
By: 
Amber N. Dina 
Attorneys for Plaintiff 
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I hereby certify that on this 4th day of January, 2011, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, andl addressed to the following: 
Merlyn W. Clark U.S. Mail 
Steven F. Schossberger ___ Overnight Mail 
HAWLEY TROXELL ENNIS & HAWLEY LLP _ \/Hand Delivery 
877 W. Main Street, Suite 1000 __ Fax (954-5210 and 
P.O. Box 1617 954-5260) 
Boise,ID 83701 
Attorneys for Idaho Dept. ofAdministration; J Michael 
"Mike" Gwartney and Jack G. "Greg" Zickau 
Phillip S. Oberrecht U.S. Mail 
HALL FARLEY OBERRECHT & BLANTON, P.A. ___ Overnight Mail 
702 W. Idaho, Ste. 700 _~and Delivery 
P.O. Box 1271 __ Fax (395-8585) 
Boise,ID 83701 
Attorneys for ENA Services, LLC 
Robert S. Patterson ~.S.Mail 
BRADLEY ARANT BOULT CUMMINGS LLP __ Overnight Mail 
1600 Division Street, Suite 700 __ Hand Delivery 
Nashville, TN 37203 __ Fax (615-252-6335) 
Attorneys for ENA Services, LLC 
Stephen R. Thomas U.S. Mail 
MOFFATT THOMAS BARRETT ROCK & FIELDS __ Overnight Mail 
101 S. Capitol Blvd., 10th Floor _~Hand Delivery 
P.O. Box 829 __ Fax (385-5384) 
Boise,ID 83701 
Attorneys for Qwest Communications Company 
B. Lawrence Theis _~U.S. Mail 
Steven Perfrement __ Overnight Mail 
Meredith Johnston __ Hand Delivery 
HOLME ROBERTS & OWEN LLP __ Fax (303-866-0200) 
1700 Lincoln Street, Suite 4100 
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IDAHO DEPARTMENT OF ADMINISTRATION; 
et al. 
Defendants. 
Case No. OC 0923757 
DEFENDANT QWEST 
COMMUNICATIONS 
COMPANY, LLC'S RESPONSE 
TO PLAINTIFF'S MOTION TO 
MODIFY PROTECTIVE ORDER 
Qwest Communications Company, LLC ("Qwest"), through its undersigned counsel, 
respectfully submits the following Response To Plaintiffs Motion To Modify Protective Order. 
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All parties in this lawsuit have designated certain documents produced in the litigation 
"Highly Confidential," which allows counsel and independent experts to review them, but bars 
the officers, employees, and other agents of parties from reviewing them. In seeking to modify 
the Protective Order, it is not clear whether Plaintiff requests that the CEO and President of 
Syringa Networks, LLC, Greg Lowe, be relieved entirely of the restrictions regarding Highly 
Confidential information, allowing him to review all Highly Confidential material produced in 
this lawsuit, or whether the request extends only to the specific documents listed in Exhibit 3 to 
the Affidavit of David R. Lombardi ("Lombardi Aff."). 
Ifthe former, Qwest objects on grounds that the Protective Order requires the parties to 
contest the designation or seek further dissemination as to specific documents, as opposed to 
seeking blanket relief from the Protective Order. Exhibit I to Lombardi Aff. §§ 9, 17. 
As to the documents produced by ENA that are listed in Exhibit 3 to the Lombardi Aff., 
Plaintiff has failed to confer with Qwest as to the appropriate designation with respect to all but a 
few of the listed documents. The great majority of the identified documents relate to pricing for 
ENA's RFP response for the lEN project. Qwest takes no position as to those ENA Highly 
Confidential documents. 
The only documents identified in Exhibit 3 that Qwest takes a position on, and maintains 
should be Highly Confidential and not available to Mr. Lowe, are the following: I 
1 Rather than filing them under seal, Qwest will have copies of the specific documents 
described below available at the hearing on January 12,2011, in case the Court deems it 
necessary to review the documents to confirm that Qwest's description is accurate. 
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I Bates Range 
ENA001586 - ENAOO1591 
Reason for Confidentiality 
The attachment to the cover email includes Qwest's detailed 
pricing proposal for lEN connectivity under two scenarios, 
including for each school under each scenario the designed circuit 
speed, monthly local access price, and monthly port price. 
I ENA001930 - ENAOO1943 The attachment to the cover email includes detailed pricing 
information for lEN connectivity (along with pricing available 
from other carriers) identified as being associated with Qwest. 
ENA002417 - ENAOO2427 The spreadsheet includes school-by-school pricing for lEN 
connectivity that is identified as being associated with Qwest. 
ENA011263 The document includes detailed pricing for lEN connectivity that 
is identified as being associated with Qwest, including monthly 
;;==
 
I local access Price and monthl yport Pnce. 
----------'------------------------ ­
The Protective Order provides that the Court shall determine any unresolved disputes 
regarding confidentiality designations "using the same standards as if the Producing party had 
applied for a protective order under the Idaho Rules of Civil Proc<edure and related law.'" 
Exhibit 3 to Lombardi Aff. § 9. Similarly, the Protective Order provides that "[a]ny party 
wishing to disclose 'Highly Confidential' Information to a person not [otherwise permitted to 
review it] may, after compliance with Rule 37(a)(2), IRCP, move for an Order allowing the 
disclosure of specifically identified persons" and the Court will resolve the issue under the 
standard applied for a regular protective order. Exhibit 3 to Lombardi Aff. § 17. 
Idaho Rule of Civil Procedure 26(c) specifically provides for the protection of trade 
secrets under this standard: 
[F]or good cause shown, the court in which the action is pending ... 
may make any order which justice requires to prot(~ct a party or person 
from annoyance, embarrassment, oppression, or undue burden or 
expense, including one or more of the following: ... (7) that a trade 
secret or other confidential research, development, or commercial 
information not be disclosed or be disclosed only in a designated way." 
The Idaho Trade Secrets Act defines a "trade secret' as follows: 
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[I]nformation, including a formula, pattern, compilation, program, 
computer program, device, method, technique, or process, that: 
(a) Derives independent economic value, actual or potential, from 
not being generally known to, and not being readily ascertainable 
by proper means by, other persons who can obtain economic value 
from its disclosure or use; and 
(b) Is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.... 
Idaho Code § 48-801(5). Price data is routinely held to be worthy of trade secret protection. See 
Ball Memorial Hosp., Inc. v. Mutual Hosp. Ins., Inc., 784 Fold 1325, 1346 (7th Cir. Ind. 1986) 
("The price data are also unquestionably sensitive trade secrets.... Hospitals armed with the 
data could use it to advantage in the next round of negotiations."). 
Qwest and Syringa are direct competitors in the Idaho telecommunications services 
market. Moreover, even after the lEN project was awarded to Qwest, Syringa has attempted to 
undermine Qwest's award and obtain parts of the project as it is implemented. For example, as 
documented in Qwest's Statement of Undisputed Facts in Support of Motion for Partial 
Summary Judgment at 8, Syringa continued to lobby state officials even after Qwest was 
awarded the technical network services portion of the lEN contract, and Syringa submitted an 
unsolicited bid for several lEN sites to the state in July of2009, in an attempt to take that 
business away from Qwest. Syringa's attempts to undermine Qwest's award and interfere with 
its contract for lEN technical services would be aided by access to detailed price information 
regarding Qwest's services, particularly if that information is available on a school-by-school, 
circuit-by-circuit, basis, broken down by local access charges and port price at each location. 
Moreover, Qwest is concerned that Plaintiff would make other inappropriate use of its 
confidential pricing information. Attached as Exhibit 1 to the Affidavit of Steven Perfre:ment 
("Perfrement Aff."), filed contemporaneously herewith, are copies of internal Syringa email 
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messages discussing the possibility of "having the funding for lEN killed" through legislative 
influence "[i]f Syringa gets cut out." (Ex. 1 to Perfrement Aff. at SYRINGA002492, 
SYRINGA006717). Qwest is concerned that Syringa may use any pricing information it obtains 
in similar future attempts to kill the lEN by arguing, unfairly, that better pricing could be 
available at specific locations (once Syringa knows the pricing Qwest offered) through Syringa. 
Another Syringa internal document discusses offering "bdow market" pricing to another 
state-related network provider in Idaho on the condition that the other provider "will not sell 
capacity on the Syringa provided portion of their network to any other telecommunications 
provider and that the agreement be for five years," the length of the initial term of Qwest' s lEN 
contract, to prevent that provider from "us[ing] the Qwest providl~d lEN backbone in southern 
Idaho." (Ex. 2 to Perfrement Aff. at SYRINGA006193). The more information Syringa has 
about Qwest's pricing proposals, the easier it is to enter into such "below market" agreements. 
However, the Court need not make any determination that Mr. Lowe "is not honest" to 
maintain the Highly Confidential designation on these documents as Plaintiff suggests. Every 
Highly Confidential designation by any party - Plaintiff has designated, for example, all of its 
financial information as Highly Confidential - presupposes some risk that a recipient employed 
by an opposing party may use that information inappropriately. If the Court could simply 
assume good faith by the employees of parties when they review I;::ompetitors' sensitive 
information, there would be no need for a Highly Confidential category. The purpose for such a 
designation is to streamline discovery by eliminating the risk of inappropriate use - whether 
intentionally or unintentionally. 
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Therefore, the Court should maintain the Highly Confidential designation on the 
documents produced by ENA that include pricing information related to Qwest. Qwest takes no 
position as to the remaining documents identified in Exhibit 3 to the Lombardi Aff. 
DATED this 5th day of January, 2011. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELD, CHARTERED 
f 
Homas - Of the Firm 
Attorne s r Defendant Qwest 
CommunJcations Company, LLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 5th day of January, 2011, I caused a true and correct 
copy of the foregoing DEFENDANT QWEST COMMUNICATIONS COMPANY, LLC'S 
RESPONSE TO PLAINTIFF'S MOTION TO MODIFY PROTECTIVE ORDER to be 
served by the method indicated below, and addressed to the following: 
David R. Lombardi (V5u.s. Mail, Postage Prepaid 
Amber N. Dina ( ) Hand Delivered 
GIVENS PURSLEY LLP ( ).-Overnight Mail 
P.O. Box 2720 (") Facsimile 
Boise,ID 83701 ( ) E-Mail 
Facsimile (208) 388-1300 
Attorneysfor PlaintijJSyringa Networks, LLC 
Merlyn W. Clark (,1u.s. Mail, Postage Prepaid 
Steven F. Schossberger ( ) Hand Delivered 
HAWLEY TROXELL ENNIS & HAWLEY, LLP ( ) Overnight Mail 
P.O. Box 1617 ( ) Facsimile 
Boise,ID 83701-1617 ( ) E-Mail 
Facsimile (208) 954-5210 
Attorneys for Defendants Idaho Department of 
Administration; J Michael "Mike" Gwartney and Jack G. 
"Greg" Zickau 
Phillip S. Oberrecht (...../ U.S. Mail, Postage Prepaid 
Leslie M.G. Hayes ( ) Hand Delivered 
HALL FARLEY OBERRECHT & BLANTON, PA ( ) Overnight Mail 
P.O. Box 1271 ( ) Facsimile 
Boise,ID 83701-1271 ( ) E-Mail 
Facsimile (208) 395-8585 
Attorneys for Defendant ENA Services, LLC, a Division of 
Education Networks ofAmerica, Inc. 
Robert S. Patterson (pro hac vice pending) JU.S. Mail, Postage Prepaid 
BRADLEY ARANT BOULT CUMMINGS LLP ( ) Hand Delivered 
1600 Division St., Suite 700 ( ) Overnight Mail 
Nashville, TN 37203 ( ) Facsimile 
Facsimile (615) 252-6335 ( ) E-Mail 
Attorneys for Defendant ENA Services, LLC, a Division of 
Education Networks ofAmerica, Inc. 
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Case No. OC 0923757 
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PERFRE'MENT IN SUPPORT OF 
QWEST COMMUNICATIONS 
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TO PLAINTIFF'S MOTION TO 
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perJury: 












 TIO  





01/05/201118:11 FAX 3038B6 ) Holme Robe rts & Owen LLP "*' ~003/010.......
 
]. I am a partner with the law finn Holme Roberts & Owen. LLP, counsel of record 
for Defendant Qwest Communications Company, LLC ("Qwest"). I make the following 
statements based upon my personal knowledge and review of the record evidence in this ca~e. 
2. Exhibit 1 hereto are true and correct copies of intemal Syringa email messuges 
discussing the possibility of having the funding for the lEN projeclt "killed" through legislative 
influence. 
3. Exhibit 2 hereto is a true and correct copy of an intc:ma] Syringa email discussing 
offering "below market" pricing to another state-related network provider in Idaho on the 
condition that the other provider "will not sell capacity on the Syringa provided portion oftheir 
network to any other telecommunications provider and that the agreement be for fiv~ years," to 
prevent that provider from "usling] the Qwest provided lEN backbone in southern Idaho." 
Affiant states nothing further in this affidavit. 
StevenJ.P· rem nt 
Subscribed and sworn to before me by Steven .1, Perfrement this SLh day of January, 2011. 
Witness my hand and otliciaJ seal. 
.' i ~ ... <:/ ) .... '. 'J l ' 
My commission expires: ,<.130 ;';;;014r I ~ L / ".,kJ~L__ ~(-"'--I Notary Public 
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QWEST COMMUNICATIONS COMPANY, LLC'S RESPONSE TO PLAINTIFF'S 
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Sent: 1/3012009 2:21 :43 PM
 
Subject: FW: lEN awards - Not good news as wrttten
 
Attachments: draft len elllagernent doc.pdf
 
Guys, 
This came out today as a draft Of how the awards wi. be issued. You'll note on pages 6, 7, arJj 10 that Qwest is 
referenced to halle the backbone and Idanet. This is contrary to what we werEI beirg told by the state and by ENA 
through the protest period. If it stands as written, Syrirga Networks will largely be left out. I still have a teaming 
agreement witn ENA that says we have backbone but that agreement is SubjlK:t to being rewritten upon the award. I 
am being told by ENA that trey plan on hOnorirg the agreement but at the end of the day they are getting mostly what 
they wanted and may tell us too bad We were told all along we had a swstantial place at the tabls. Tl"is doc says 
otherMse. 
So, I need your advice in advance so that I'm ready with my direction to Ken If Syrirga Networks gets cut out do you 
want me to proceed having the funding for lEN l<iled \Nith DeaI'\lJFAC? Or do you wart me to accept whatever gets 
handed down? I know it is bad politics to kill it but a the end of the day what's the point of being the tigl1est scoring 




Syringa Networks, LLC 
3795 S Dewlopment Ave, Suite 100 










"Idaho's Pr9fflifN' Fiber Optic Network" 
privilege and Confidentiality Notice 
The infonna1ion in this messElge is intended for the nand r8Cpents only. It may contain information thai is privil€:ged, 
confidentIal or otherwise protected from di5dosw-e. If you are not He inl.ended recipient, you are hereby nolified that any 
disclosure, copying, distritx1ion, or the taking of any actiOn in reliance on the contems of this message is strictly prohibited. If you 
haw receiwd this e--rnail in error, do not pliJt it or disseminate it or its contents. In such e\o@nt, please notify the liender by return 
e-mail and delete the e-mail file immediately therelilfter. Thank you. 
From: Bob Collie [mailto:tx:ollie@ena.com] 
Sent: Friday, January 30, 2009 10:09 AM 
To: Steve Maloney 
cc: Greg Lowe 
Subject: RE: lEN awards 
Understood. I think they IJre beginning to uooerstand IRON, but they don't like the zealousness that they are showing to (1) push 
thifl)5 faster than the Slate is comfortable with proCBBdill\l aoo (2) head in tl'le path of a commercial pro'w'ider ~ plting 
themselw5 against Owest. 
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work togetller. Overall, I'd say the document is pretty balanced -- perhaps roore balanced than we had hoped iln its initial draft" 
but at the same time it was clear that if. was not as much as Owest was exPedilg/hoping be given at the starting gate. 
Gwartney made it olear that he'd be Nnnlng thIngs and that he wanted E~ and Qwest to get together and corne to an amicable 
solution to how we all might execute. Qwest is defilitilly on the defensiw and wants mJCh more. Jim Schm~ was noticeably 
frustrated both due to a meeting he had prior with Gwartney aro what the document said. Skip had a mee1il'lll~ar1ier in tT1e 
week with Gwartney and said that the biggest impediment to get this to move forward is for Gwartney to get Owest nodding and 
agreeil'{l with whal need5 to be done. It appears lhat Gwartney has begun this process. but I am certain there wiD be more 
requrred to accolJl>lish the task. 
All of this being said, however, together we've got quite a bl to do to get this owrall relationship with Qwest s~3ped in the best 
manner for our partnership. we're planning 10 meet with Qwest tirst thing on Monda~r' in person to try and hear lhem out now 
that the attached document has been circulaled. I know that Greg is out on MolKlay and I had initially planned (In beiT(J in 
Phoenix for meetings on Tuesday and Wednesday, but now think that I'm going to stay in Boise o~r those days. Should we get 
together in pe~on on Tuesday? r'm available to talk just about any lime, but I do think getting together in person woUd be 
valuable. 
Outside of the meetIng detailed abo~, we've had a great week, spend"l) tlrre with ~;chool districts and gatherirg E·Rate 
paperwork. Take a look at www.ena.comlidaho for copies ofwha1 we've been distribulil"Q. Oli\9r is following up personally with 
each dis1rict that was there as well as those that were not in attendance to gather thl' appropriate E-Rate paperwork by 
February 5th. Overall. districts are very eded about the project (sIXe, there are a 1'ew execeptions dri""ln by specific concerns 
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SUbJect: RE: lEN awards
 
I Ln:Ierstand but are you sl(Jgesting to just let have Q\wst have the backbone'? They'll be blildirg fiber into our
 




























·'daho's Premier Aber Optic Networlc" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named re~ients only. It may contain information that is privik~ged, 
confKlentlal or otherwise protected from discloslXe. If you are not tre ir4ended reclpie~nl. you are hereby notified that any 
disclosure, copying, distritdion, or me taking of any adion in reliance On the contents of thiS message is strictly prohibited. If you 
haw received this e-mail in error. do not print it or disseminate it or Its contents. In such e\'ent, please notify the :sender by return 
e-rnail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney 
Sent: Friday, Janua ry 30, 2009 2:08 PM 
To: Greg Lowe 
Subjec:t: R.E: lEN awards 
Now that contracts have been awarded, it will be hard to kill this as the protest period is over. Could lobby to keep it 
from being ftrded, but they have folJl'KJ a way arol.lld that for the first phase. Need to be careful beca~ie of long term 
politics. 
From: Greg Lowe 
Sent: Fnday, January 30, 2009 1:28 PM 
To: SUM! Maloney 
Subject: RE: lEN awards 
yep....but techni~lIy, the ward was made to lEN Alliarce. If ENA bails I wil kill. The comment aboLt IRON is too 
complicated so I'm just going to sit and watCh for the moment. I'll let everyone exhaust themselves al)j if they are 




Syrirga Networks, LLC 


















































"Idaho's Premier FlbeT Optic Networlcn 
Privilege and Confidentiality Notice 
The information in this message is inllm:fed for the named recipients only. It may cartan information that is privileged, 
confidential or otherwise protected from dlsclosllre. If you are not the irtended recipient, you are hereby nolified that any 
disclosure, copying, distribution, or the tSkilg of any action in reliance on the content~i of this message is strictly prohibited. If you 
hlil~ received this e-mail inerror.do oot print it or disseminate it or its contents. In SLlch eWlll, please oolify the sender by relurn 
e-rna~ and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney
 




Subject: RE: lEN awards
 
As I recall, the teaming agreement was only good until the award was made and a new agreement workl:Kj out. That
 








Subject: RE: lEN awards
 

























"Idaho's Premier Fiber Optic N~tworlc" 
Privilege and Confidentiality Notice
 
The information in ttis message is intended for the named recipients only. It may contail information thai is privile!~ed,
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From: Stew Maloney 
To: Greg Lowe; Bachchi Oumar 




I tave been thinki~ since our conversation yesterday afternoon. Syringa needs to have a strategy to minimize the 
effects of lEN and to survive lI1til times get better. It is better to have some of the edl.Mltion and state business than 
be slowly aced out of most of it. Below is a way I ttink could meet those obje,~ives. 
Reconsider the relationship with IRON. They are more valuable as an ally than an enemy. Approach ttem saying you 
have reached the conclusion that Syringa and IRON need to work together to build a high capacity, cost effective 
network for education in Idaho that is mLCh superior to the lEN backbone Q\Wst can provide. 
Tell them the board approves offering them some reciprocal, below market pri,cing on the cordition that IRON will not 
sal any capacity on the Syringa provided portion of their net'Nork to any other telecommlllications provider and that 
the agreement be for 5 years. Also say that the board is wiUirg to have Syringa sign an agreement that is longer lhan 
5 years if IRON desires to show Syrirga's commitment to a renewed strategic relationship. That pricil1lJ coLid be what 
was previously discussed or something higher as long as it is mutual. I don't n~ally thiri( yOlS concem about them 
gaming the spans is something to worry so much about. I don't thiri<. they 'Mil and even if they tried yOll could use the 
same frequencies in the north and south and sell that frequency to them twice. Besides, what you woulcl be trying to 
do h;tre is to put together a mutual and trusting relationship. 
This has the advantage of locking IRON in over a period of time that will span the period where Mike Gwartney may be 
president of IRON (I don't tlink that will happen). Also il is a defensive move in that it woLid prevent Gwartney from 
trying to make IRON use the Owest proVided lEN backbore in southern Idaho. That woLJd be a real disaster for 
Syringa if IRON were forced into the arms of Q~st and became Syringa'S enemy - then they might re~llJy try to 
compete with you. 
In the very near term, stop lobbying against the lEN award to Owest vis a vis tt,e lEN AUiance. Instead develop a 
strategy in conjunction with IRON where you start asking tre question why Gwartrey awarded tre edlCation backbone 
to Owest that wiD cost tens of thousands per month when the state has access to a s~r high capacity IJackbone 
north/south and a very tigh capacity back bone in soutl1em Idaho that is easily ,and ine><pensively upgrad'eable. Both 
these backbones are in operation now and require Ittle additional expense. This is versus the state spending 
thousands of dollars per month in these terrible economic limes. Have Ken McClLa"e help frame the questions am 
lobbying so that it doesn't look fike you are complaining about Syringa not getting part of lEN, but rather why did the 
state (Gwartney) award the backbone to QW8St When the state has access to a superior backbone for very little cost 
relatively. The question can be framed so that those gettirg the message then start asking themselves "my is 
Gwartney so berolding to Owest at the expense of the state in these diffic:LJt economic times. This has to be done 
carefuly, but has the possibility of putting Gwartney on the defensive. 
This way you save some business and live lIltil Gwartney goes fNoIay and hopeflJy slow down tt-e deployment of the 
Qwest ootwork or maybe even get it changed to IRON. You make money COl"l'1ecting locations to IRON and as IRON 
needs more capacity. This is better than getting nothing. 
In the meantime, make sure ENA keeps their Boise POP at Syringa. You then control their access to Internet 2 am 
NRL. Stay on good relations with ENA and keep showing them how the IRON/Syringa backbone is less expensive 
than Qwest and that you can correct locations to that backbone more cost effectively than Qwest Just string this 
along and try to slow thing down. In the next E-rate cycle go out and sell the school districts that you can connect them 
to IRON for less than it costs them to COMect to lEN. 
I know you may not like this and you may have to eat a little crow, but it is the bast strategy I can think of where 
Syringa keeps some business and doesn't lose most education arc! state business opportLD"lities. 
Another consideration is eastem Idaho. If you have a strained relation VoJith IRON, you automatically havli a strained 
relation with higher edu:;ation and INL. INL is very influential in the IT commLri~f there. If INL says Syri1i"l9a is difficult 
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you have a good relationstlp with IRON, you can use INL as a reference to companies in eastern Idaho. 
With tns strategy, you can save some business for Syringa, liva to fight anottlef day, arn with carefull,obbying maybe 
taKe some swats at Gwartney. I think he colJd be vUlnerable with this appmac:h if done carefUlly. 
Think about this for a while before trying to find reasons wtTt it is not a good idea. 
That's it for OOW, I will t1ink some more abol1 this - I imagine I can find more lreasons to support ths strategy. 
Have a good weekend. 
Regards, 
Steve Maloney 
Syrirlj8 Networks, LLC 
3795 S. Development Ave. 





"Idaho's Premier Rber Optic Network" 
Privilege and Confidentiality Notice 
TIle Information In this message Is Intended for the nameCl recipients only. It may contain information that Is prMh~ged, 
confidential or otherwise protected from disclosure. If you are not the interded recipiElnt, you are hereby notified that any 
disclosure, copyirg, distribution, or the taking of any action in reliance on the cortents of this I1lBs5i!1ge is strictly prohibited. If you 
haw received thr. e-mail In error, do not print it or disseminate it or its contents. In such event. please notify lheserder by return 















Phillip S. Oberrecht 
ISH #1904; pso@hallfarley.com 
Leslie M. G. Hayes 
ISH #7995; Imh@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-5951 \Pleadings\Modify Protective Order-HFOB-Opposition.doc 
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Facsimile (615) 252-6335 
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Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYR INGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL "MIKE" 
GWARTNEY, in his personal and official 
capacity as Director and Chief Information 
Officer of the Idaho Department of 
Administration; JACK G. "GREG" ZICKAU, 
in his personal official capacity of Chief 
Technology Officer and Administrator of the 
Office of the CIO; ENA SERVICES, LLC, a 
Division of EDUCATION NETWORKS OF 
AMERICA, INC. a Delaware corporation; 
QWEST COMMUNICATIONS COMPANY, 
LLC, a Delaware limited liability company, 
Defendants. 
Case No. CV OC 0923757 
DEFENDANT ENA SERVICES, 
LLC'S OPPOSITION TO 
PLAINTIFF'S MOTION TO MODIFY 
PROTECTIVE ORDER 
DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO PLAINTIFF'S MOTION TO MODIFY 
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COMES NOW, Defendant ENA Services, LLC, ("ENA") by and through ills counsel of 
record and submits the following memorandum in opposition to Plaintiffs Motion to Modify 
Protective Order. 
I.	 INTRODUCTION 
Syringa filed the present motion to modify the Protective Order, which was agreed to by 
all parties, on December 30, 2010. ENA opposes that motion on the grounds that Syringa should 
be bound by its own agreement; that Syringa's motion was not timely filed; Syringa's motion is 
premature and fails to comply with the requirements of the Protective Order; and Syringa's 
motion is unreasonable, unnecessary, and will be result in undue prejudice to ENA. In addition 
with failing to comply with its own agreement as to how the parties can challenge information 
marked as "highly confidential," Syringa has failed to show any substantive reason why its 
president should have unfettered access to sensitive competitive information. 
II.	 ARGUMENT 
A.	 Syringa's request was not timely filed or served and, therefore, should be 
disregarded by the Court. 
Syringa's motion was not timely filed for the January 12, 2011 hearing. Notice of 
hearing and motions shall be filed no later than fourteen days before the time of the hearing. 
I.R.C.P.7(b)(3). Filings by fax may only be made during "normal working hours of the clerk" 
and service of motions must be made on all the defendants in the action. I.R.C.P. 5(a), (e). 
Syringa's motion was tIled at 6:36 p.m. on December 29, 2010 which is outside of the "normal 
working hours of the clerk[.]" See Affidavit ofPhillip S. Oberrecht in Support ofDefe?ndant ENA 
Services, LLC's Opposition to Plaintiff's Motion to Modify Protective Order ("Oberrecht Aff."), 
Exh. A. Syringa's motion was not filed before 5:00 p.m. on December 29, 2010; therefore, 
Syringa's motion was actually filed on December 30, 2010. December 30 is less then fourteen 
DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO PLAINTIFF'S MOTION TO MODlFY 




   i
J
days before the noticed hearing on January 12. Therefore, Syringa's motion was not timely filed 
or served and the Court should disregard Syringa's present motion. 
B.	 Syringa failed to meet the requirements of the Protective Ord,~r and Rule 
37(a)(2) for disclosure of "highly confidential" documents to Greg Lowe, and 
therefore, granting this modification would be premature and improper. 
The Protective Order clearly outlines the proper procedure for modification, which has 
not been followed in this instance. See Oberrecht AjJ., Ext B. Control of discovery is within the 
discretion of the trial court. Avila v. Wahlquist, 126 Idaho 745,749,890 P.2d 331, 335 (1995). 
This motion is premature because Syringa has not made a request to ENA for Mr. Lowe to 
review any specific document and Syringa has not conferred with ENA in good faith. 
Syringa has failed, in numerous ways, to comply with the proper procedure to which the 
parties agreed in the Protective Order. For example, Syringa has not (1) specifically identified 
any document for Mr. Lowe to review to ENA prior to filing this motion; (2) Syringa has not 
expressly requested that ENA allow Mr. Lowe to review all of ENA's "highly confidential" 
documents; and (3) Syringa has not "met and conferred" with ENA about this "dispute." Syringa 
has not followed the proper process for disclosure of "highly confidential" materials to a non-
attorney as provided for in paragraph 17 of the Protective Order. Oberrecht Ajf., Ex. B, 
paragraph 17. 
Any party wishing to disclose "Highly Confidential" information to a person not 
described in Paragraph 6 above may, after compliance with Rule 37(a)(2), IRCP, 
move for an Order allowing the disclosure of specifically identified "Highly 
Confidential" information to one or more specifically identified persons[.] 
Oberrecht AjJ., Exh. B, Paragraph 17(b). Rule 37(a)(2) requires that a party confer or attempt to 
confer in good faith "in an effort to secure the disclosure without court action," I.R.C.P. 
37(a)(2). Syringa has not done so. Syringa merely states that a request was made, without 
reference to time or place, and that counsel for ENA "insistt:d that all requests be made on a 
DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO PLAINTIFF'S MOTION TO MODIFY 
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document by document basis." Affidavit ofDavid R. Lombardi in Support ofMotion to Mod!!y 
Protective Order ("Lombardi Aff."), ~ 8. First, ENA is not aware of any request made which 
complied with the Protective Order's specificity requirement. Oberrecht AjJ., ~ 5; Affidavit of 
Leslie M Hayes in Support ofDeftndant ENA Services, LLC's Opposition to Plaintiff's Motion 
to Modify Protective Order, ~ 2. Further, ENA does not consider a request that Greg Lowe be 
granted uninhibited access to all of ENA's "highly confidential" documents, in defiance of the 
Protective Order and any duty of confidentiality that ENA owes to others, an attempt by Syringa 
to confer in "good faith." 
Here, Syringa has not identified any specific "highly confidential" infoffilation that it 
wishes to disclose, and instead apparently asks the Court to give Greg Lowe unfettered access to 
all ENA's "highly confidential" documents. I Counsel for ENA has not received any specific 
request for Mr. Lowe to access ENA's "highly confidential" documents after ENA's documents 
were produced, let alone any request which resembles the request submitted with this Motion? 
This Motion is the first itemized list ENA has received where Syringa requests that Mr. Lowe 
specifically review ENA's "highly confidential" documents. 
It is improper for Syringa to request this Court to modify a valid Protective Order when 
Syringa has failed to employ the processes agreed upon in the Order. Syringa is required to 
provide ENA specific documents that it would like Mr. Lowe to review; merely stating that Mr. 
Lowe should have access to all ENA's "highly confidential" documents is not "specifically 
I EN A does not consider providing a list of all of ENA' s "highly confidential" documents as specifically identifYing 
the document it desires to disclose. 
2 Counsel for ENA does recall Mr. Lombardi stating that at some point he may request that Mr. Lowe review some 
of ENA' s "technical documents." However, this request was made prior to the Protective Order and prior to ENA' s 
production of any documents. It is also noted, that Syringa entered into the final agreed Protective Order. 
Oberrecht AjJ., Exh. C (Wherein Mr. Lombardi stated "It appears, based upon the email traffic of last night and 
today that we have reached an agreement concerning the Stipulation for Protective Order.... I prepared the final 
Stipulation which is enclosed with this letter. Please note that, to expedite execution, I have added a new paragraph 
18 that allows execution of this Stipulation in counterparts.") 
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identify[ying] 'Highly Confidential' infonnation[.]" Allowing a party to identify all "highly 
confidential" infonnation under the guise of being "specific" renders the specific identification 
provision meaningless. Syringa's attempt to override the provisions of the Protective Order is 
improper and premature, and therefore, Syringa's requested modification should be denied. 
C.	 Any modification of the Protective Order is unreasonable :md unduly 
prejudicial to ENA. 
Syringa seeks to modify the Protective Order to allow Mr. Lowe unlimited access to 
ENA's "highly confidential" documents. Doing so would significantly prejudice ENA and is 
simply unreasonable. Syringa has not identified why Mr. Lowe's review of ENA's documents is 
necessary to "provide critical guidance concerning the [document's] significance[]" and instead 
relies on Mr. Lowe's "technical expertise." However, the Protective Order offers Syringa's 
counsel the option to engage the help of an "[i]ndependent expert and consultant" which does not 
include parties to this litigation to review "highly confidentiar' materials. Oberrecht Aff., Exh. 
B, ~6(c). Granting such a modification is unnecessary, unreasonable and would essentially 
eliminate the protections of the Protective Order for ENA while leaving all of Syringa's 
protections in place. 
The purpose of entering into the Protective Order is to protect ENA, and all the other 
parties, from disclosure of infonnation which "(1) contains non-public infommtion of a 
competitively sensitive, proprietary, financial, or trade secret nature, or involves the privacy 
interests of employees or third parties to whom a producing party owes a duty of confidentiality; 
and (2) that disclosure of such infonnation to opposing parties may be detrimental to the interest 
of the person or entity producing the material[.]" Oberrecht /-Jff., Exh. B, ~l(b). Allowing Mr. 
Lowe full access to all of ENA's "highly confidential" documents is wholly unreasonable and 
will prejudice ENA. ENA produced documents without seeking a Protective Order from the 
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Court prior to disclosure because Syringa willingly stipulated to the tenns of the Protectivt: 
Order. Syringa now asks this Court to abandon the protections to ENA, leaving ENA and ENA's 
"highly confidential" materials vulnerable. This unfairly prejudices ENA because it essentially 
supersedes the protection of the Protective Order to Syringa's advantage. 
Further, disclosure of the infonnation to Mr. Lowe is entirely unnecessary because the 
Protective Order provides safeguards for attorneys who may need technical expertise in the 
document review process. The Protective Order pennits disclosure of "highly confidential" 
documents to an independent expert and consultant. Granting Mr. Lowe unlimited access to 
ENA's "highly confidential" documents because of his "t(~chnical expertise" is completely 
unnecessary. If counsel for Syringa does not fully understand the "significance" of any 
particular document, then counsel for Syringa may engage an impartial third party to examine 
and provide an analysis regarding the document. 
III. CONCLUSION 
Syringa willingly entered into the Protective Order with full knowledge of the restrictions 
that it placed on Mr. Lowe's ability to review "highly confidential" documents. Although Mr. 
Lombardi states that he was apprehensive about the restrictions of the Protective Order, Mr. 
Lombardi still agreed to the Protective Order's terms with full knowledge of the restrictions. See 
Oberrecht Ajf., Exh. C. Syringa now seeks to override the modification tenns of the Protective 
Order thereby overriding ENA's protection pursuant to the Protective Order. The Court should 
deny Syringa's request to modify the protective order because it was not timely :filed and is 
premature, unnecessary, unreasonable, and will unduly prejudice ENA's interests. 
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DATED this _6-~ay of January, 2011. 
HALL, FARLEY, OBERRECHT 
& BLANTON, P.A. 
WNBy --'~_ _II_-------­
Phillip S. Oberrecht - Of e Firm 
Leslie M.G. Hayes - Of the Firm 
BRADLEY ARANT BOULT CUMMTI'JGS LLP 
Robert S. Patt~~rson - Ofthe Firm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, 
Inc. 
DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO PLAINTIFF'S MOTION TO MODIFY 
PROTECTIVE ORDER ~ 7 002271
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the S0day of January, 2011, I caused to be served a 
true copy of the foregoing DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO 
PLAINTIFF'S MOTION TO MODIFY PROTECTIVE ORDER, by the method indicated below" 
and addressed to each of the following: 
David R. Lombardi 
AmberN. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P. O. Box 2720 
Boise,ID 83701 
Fax: (208) 388-1300 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste 1000 
PO Box 1617 
Boise, ID 83701-1617 
Fax: (208) 954-5210 




MOFFATT THOMAS BARRETT ROCK -.:i.. 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 -X 
Denver, CO 80203 
Fax: (303) 866-0200 

















Leslie M.G. Hayes 
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Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL "MIKE" 
GWARTNEY, in his personal and official capacity 
as Director and Chief Information Officer of the 
Idaho Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal official capacity 
of Chief Technology Officer and Administrator of 
the Office of the CIO; ENA SERVICES, LLC, a 
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Leslie M. Hayes, being first duly sworn upon oath, deposes and says: 
1. That I am an attorney of record for defendant ENA Services, LLC, in the above·· 
entitled action and, as such, have personal knowledge of the facts set forth herein. 
2. Syringa's counsel did not make a request to me regarding any spe'cific "highly 
confidential" ENA document for Greg Lowe to review as dictated by the Protective Order. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
LES~ES ~-----
SUBSCRIBED AND SWORN TO before me this 5th~da of January, 2011. , " 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 5th day of January, 2011, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF LESLIE M. HAYES IN SUPPORT OF 
DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO PLAINTIFF'S MOTION TO 
MODIFY PROTECTIVE ORDER, by the method indicated below, and addressed to each of 
the following: 
David R. Lombardi 
AmberN. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P. O. Box 2720 
Boise, ID 83701 
Fax: (208) 388-1300 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste 1000 
PO Box 1617 
Boise, ID 83701-1617 
Fax: (208) 954-5210 
Stephen R. Thomas 
~ 
:is 
MOFFATT THOMAS BARRETT ROCK ~ 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th F1 
PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 X 
Denver, CO 80203 
Fax: (303) 866-0200 
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Phillip S. Oberrecht X 
Leslie M.G. Hayes 
 
~,. 
OR\G\NAl..., ,IjO.----.--.--?J~FILED , 
Phillip S. Oberrecht 
ISB #1904; pso@hallfarlcy.com 
Leslie M. G. Hayes 
ISB #7995; Imh@hallfarlcy.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-595.1 \Pleadings\Modify Protective Order-HFOB-PSO AFF.doc 
Robert S. Patterson pro hac vice 
TSB #6189; bpattersOl!@!2abc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennessee 37203 
Telephone: (615) 252-2335 
Facsimile (615) 252-6335 
~.M_~__~._P.M._ I 
JAN 05 :2011 
.; DA\IID NAVARRO, CI,ark 
8y A. G(~RDEN 
JEPUTY 
Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




IDAHO DEPARTMENT OF 
ADMINISTRATION; 1. MICHAEL "MIKE" 
GWARTNEY, in his personal and official capacity 
as Director and Chief Information Officer of the 
Idaho Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal official capacity 
of Chief Technology Officer and Administrator of 
the Office of the CIO; ENA SERVICES, LLC, a 
Division of EDUCATION NETWORKS OF 
AMERICA, INC. a Delaware corporation; 
QWEST COMMUNICAnONS COMPANY, 
LLC, a Delaware limiteclliability company, 
Defendants. 
Case No. CV OC 0923757 
AFFIDAVIT OF PHILLIP S. 
OBERRECHT IN SUPPORT OF 
DEFENDANT ENA SERVICES, 
LLC'S OPPOSITION TO 
PLAINTIFF'S MOTION TO MODIFY 
PROTECTIVE ORDER 
AFFIDAVIT OF PHILLIP S. OBERRECHT IN SUPPORT OF DEFENDANT ENA SERVICES, LLC'S 





  M .. . 
 
 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Phillip S. Oberrecht, being first duly sworn upon oath, deposes and says: 
1. That I am an attorney of record for defendant ENA Services, LLC, in the above-
entitled action and, as such, have personal knowledge of the facts set forth herein. 
2. Syringa's motion was not timely filed for the January 12, 2011 hearing. Syringa's 
motion was filed at 6:36 p.m. on December 29, 2010 which is outside of the "normal working 
hours of the clerk[.]". Attached hereto as Exhibit "A" is the first page of Syringa's Motion to 
Modify Protective Order and Supporting Memorandum with a facsimile time stamp of December 
29,2010 at 18:36. 
3. Attached hereto as Exhibit "B" is a true and eorrect copy of the Stipulation for 
Protective Order. 
4. Attached hereto as Exhibit "C" is a true and correct copy of correspondence I 
received from David Lombardi on June 23,2010. 
5. Syringa's counsel did not make a request to me regarding any specific "highly 
confidential" ENA document for Greg Lowe to review as dictated by the Protective Order. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
~~)L-~/-
P . OBERRECHT 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 5th day of January, 2011, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF PHILLIP S. OHERRECHT IN SUPPORT OF 
DEFENDANT ENA SERVICES, LLC'S OPPOSITION TO PLAINTIFF'S MOTION TO 
MODIFY PROTECTIVE ORDER, by the method indicated below, and addressed to each of 
the foHowing: 
David R. Lombardi 
AmberN. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P. O. Box 2720 
Boise,ID 83701 
Fax: (208) 388-1300 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste 1000 
PO Box 1617 
Boise, ID 83701-1617 
Fax: (208) 954-5210 
Stephen R. Thomas 
~ 
~ 
MOFFATT THOMAS BARRETT ROCK ..::i 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 -P-
Denver, CO 80203 
Fax: (303) 866-0200 

















Leslie M.G. Hayes 
AFFIDAVIT OF pmLLlP S. OBERRECHT IN SUPPORT OF DEFENDANT ENA SERVICES, LLC'S 












l2/29/10 18:36 208-388-1300 Pg 002 
navid R. Lombardi, ISB #1965 
Amber N. Dina, ISB #7708 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 83701 
Telephone Nurnbc:r: (208) 388-1200 
Facsimile: (208) 388-1300 
J01BJSO_:Z 
Attorneys for Plaintiff Syringa Networks, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS. LLC. an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL 
"MIKE" GWARTNEY. in his personal and 
official capacity as Director and Chicf 
Information Officcr of thc Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU. in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIOj EDUCATION NETWORKS OF 
AMERICA. Inc., a Delaware corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
Case No. CV DC 0923757 
MOTION TO MODIFY PROTECTIVE 
ORDER AND SUPPORTING 
MEMORANDUM 
Plaintiff S)'Iinga Networks. LLC ("Syringa"). by and through its attorneys of record, 
Givens Pursley LLP. moves this Court for an Order modifying the Stipulation for Protective 
Order, filed on August 10,2010, to pennit Syringa to disclose to Greg Lowe, the CEO and 

























AUG I 0 2010 
Phillip. S. Oberrec:ht J. DAVID NAVARRO, Clerk 
I3y AiC Nl!LSONISB #1904; pso@hallfarley.com 
OEf'UTY 
Leslie M. G. Hayes 
ISB #7995; lmh@hallfarley.com 
RECENED BY MAJlHALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 AUG 11 20mPost Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
Robert S. Patterson pro hac vice 
TSB #6189; bpatterson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Stre:et, Suite 700 
Nashville, Tennessee 37203 
Telephone: (615) 252-2335 
Facsimile: (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRAnON; J. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Infonnation Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal official 
capacity of Chief Technology Officer and 
Administrator of the Office of the CIO; 
ENA SERVICES, LLC, a Division of 
STIPULATION FOR PROTECTIVE ORDER - 1 
Case No. CV OC 0923757 













EDUCAT ION NETWORKS OF 
AMERICA, INC'. a Delaawre corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company, 
Defendants. 
IT IS HEREBY STIPULATED by and among the parties, through their respective 
counsel, as follows: 
1. Categories of Confidential Information 
For the purpose of this Stipulation for Protective Order, there shall be two categories of 
Confidential Infonnation: 
(a) CONFIDENTIAL. A document, court filing, response to interrogatory or request 
for admission, or testimony of a witness may be designated by a party as "Confidential" if, the 
producing party dletennines in good faith that it contains confidential research, confidential 
development or strategic, and/or confidential commercial information, or to involve the privacy 
interests of employees or customers, not otherwise designated as "Highly Confidential" 
infonnation pursuant to this Stipulation for Protective Order. 
(b) HIGHLY CONFIDENTIAL. In some instances, the disclosure of certain 
infonnation may be of such a highly confidential nature that it requires greater protection than 
that afforded to Confidential Infonnation. A document, inspection or results thereof, court filing, 
response to interrogatory or request for admission, or testimony of a witness may be designated 
by a party as "Highly Confidential" if the producing or testifying entity, or party subject to 
inspection, determines in good faith that it (l) contains non-public infonnation of a 
competitively sensitive, proprietary, financial, or trade secret nature, or involves the privacy 
interests of employees or third parties to whom a producing party owes a duty of confidentiality; 








and (2) that disclosure of such infonnation to opposing parties may be detrimental to the interest 
of the person or entity producing the material ("Producing Party"'). 
2.	 COilfidential and Highly Confidential Documents Not to be Withheld from 
Discovery 
No party shall withhold non-privileged documents, ek:ctronically stored infonnation, 
testimony or any other response to discovery requests on the basis that the infonnation is 
"Confidential" or "Highly Confidential". "Privilege" and/or "privileged" for purposes of this 
Stipulation shall have the same meaning as in Article V of the Idaho Rules of Evidence. 
3.	 Des:ignation of Information Produced 
(a) Any answers, responses or documents deemed Confidential under Paragraph l(a) 
by the Producing Party shall be marked or stamped by the Producing Party as 
"CONFIDENTIAL." Any non-documentary Confidential Information (e.g. deposition or 
inspection) may be: designated "CONFIDENTIAL" through notice under Paragraph 4 below. 
(b) Any answers, responses or documents deemc~d Highly Confidential under 
Paragraph 1(b) by the Producing Party shall be marked or stamped by the Producing Party as 
"HIGHLY CONFIDENTIAL." Any non-documentary Confidential Information (e.g. deposition 
or inspection) may be designated "HIGHLY CONFIDENTIAL" through notice under Paragraph 
4 below. 
(c) Stamping or marking material as set forth in Paragraphs 3(a) and 3(b) shall 
constitute certification by the Producing Party that it reasonably believes good cause exists to so 
designate the material pursuant to this Protective Order. 
4.	 Deplositions and Inspections 
(a) If Confidential Information is marked as a deposition exhibit, such exhibit shall 
retain its designated status and, if filed, shall be field under seal. 








(b) During any deposition or inspection, counsel for the Producing Party may request 
that any portions elf the deposition, deposition exhibits, inspection, or documents or information 
produced or generated at, or as a result of the inspection also be treated as CONFIDENTIAL or 
HIGHLY CONFIDENTIAL. The room or area in which the deposition or inspection is being 
taken shall, at the request of the Producing Party, be closed to persons in accordance with the 
restrictions of Para.graphs 5 and 6. The presence of persons not c~ntitled to attend a deposition or 
inspection pursuant to this paragraph shall constitute justification for counsel to the Producing 
Party to advise or instruct the witness not to answer or to end the inspection. 
(c) The pages of the transcript designated as containing Confidential Information and 
the numbers of th(: deposition exhibits accompanied by a description sufficient to describe the 
exhibit without revealing its confidential contents shall be appropriately noted on the front of the 
original deposition transcript and identified with the appropriate category as set forth in 
Paragraphs 1(a) and I(b). Those designated pages and exhibits shall be separately bound in one 
or more volumes as appropriate and marked as set forth in Paragraphs 3(a) and 3(b). To 
facilitate this requirement, the party seeking specific designation of a deposition transcript shall 
ensure that a copy of the Protective Order is provided to the court reporter. 
5. "CONFIDENTIAL" Restrictions 
Confidential Information designated as CONFIDENTIAL shall not be disclosed, except 
by the prior written consent of the Producing Party or pursuant to further order of this Court, to 
any person other than: 
(a) The attorneys for the Receiving Party, including in-house attorneys, and the 
employees and associates of the Receiving Party's attorneys who are involved in the conduct of 
this action. 




(b) Officers of the Court and supporting personnel or officers of any appellate court 
to which an appeal may be taken or which review is sought, including necessary stenographic 
and clerical personnel (e.g., court reporters). 
(c) Indlependent experts and consultants retained by the Receiving Party's attorneys 
for purposes of assisting in this litigation; provided, however, that such expert or consultant shall 
execute the Certifiicate set forth in Paragraph 7. 
(d) Agents, officers, or employees of a party; provid~:d, however, that any such agent, 
officer or employ~:e shall execute a Certificate set forth in Paragraph 7. 
(e) Th(~ author of the document, the original source of the infonnation, or recipient(s) 
expressly named by the author or original source in (l) the document or (2) a contemporaneously 
accompanying doc:ument (e.g., a cover letter), including but not limited to, the Producing Party's 
present and fonner employees, and any other person to whom the infonnation was provided prior 
to the filing ofthe instant lawsuit. 
(f) Mediators employed by the parties to assist with the negotiation of a compromise 
resolution to this matter. 
6. "HlrGHLY CONFIDENTIAL" Restrictions 
Confidential Infonnation designated as HIGHLY CONFIDENTIAL shall not be 
disclosed, except by the prior written consent of the Producing Party or pursuant to further order 
of this Court, to any person other than: 
(a) The undersigned attorneys for the Receiving Party, and the employees and 
associates of the undersigned attorneys who are involved in the conduct of this action. 
(b) Officers of the Court and supporting personnel or officers of any appellate court 
to which an appeal may be taken or which review is sought, including necessary stenographic 
and clerical personnel (e.g., court reporters). 










(c) Independent experts and consultants, not including parties or their officers, 
representatives, distributors, agents, or employees, retained by the Receiving Party's attorneys 
for any party for purposes of assisting in this litigation; and further provided such expert or 
consultant first ex,ecutes the Certificate as set forth in Paragraph 7. 
(d) Thl~ author of the document, the original source of the infonnation, or recipient(s) 
expressly named by the author or original source in (1) the document or (2) a contemporaneously 
accompanying document (e.g., a cover letter), including but not limited to, the Producing Party's 
present and fonner employees, and any other person to whom the infonnation was provided prior 
to the filing of the instant lawsuit. 
7. Celrtificate of Compliance 
Counsel desiring to reveal infonnation designated "CONFIDENTIAL" or "HIGHLY 
CONFIDENTIAL" to any of the persons referred to in paragraphs 4(c), 4(d), 4(e), 5(c), and 5(d) 
above shaH obtain from each such person, prior to disclosure of any such infonnation, a signed 
certificate stating that the person has read this Protective Order, understand its provisions, and 
agrees to be subject to the jurisdiction of this Court in any proceedings relative to the 
enforcement of this Protective Order. The certificate shall be in the fonn attached hereto as 
Exhibit A. Counsel for the party making the disclosure sha.1I maintain the original signed 
certificate obtained from any person pursuant to this paragraph and shall deliver a copy to the 
Producing Party. 
8. Submission to the Court 
The parties shall file "CONFIDENTIAL" and "HIGHLY CONFIDENTIAL" materials 
under seal in accordance with this Protective Order. The words "CONFIDENTIAL" or 
"HIGHLY CONFIDENTIAL" shaH be stamped on the envelopes containing such designated 
STIPULATION FOR PROTECTIVE ORDER - 6 
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This envelope is sealed pursuant to order of the Court, contains infonnation that
 
is "CONFIDENTIAL" of "HIGHLY CONFIDENTIAL" and is not to be opened
 
or the contents revealed, except by order of the Court or :agreement by the parties.
 
At the request of the filing party, the designating party may consent to the materials not being 
filed under seal. 
9. Objection to Designation 
Any party may contest the designation of any document or infonnation as 
CONFIDENTIAL or HIGHLY CONFIDENTIAL. The Producing Party and Receiving Party 
shall confer in good faith to resolve any such disagreements. If the dispute cannot be resolved, 
the Receiving Parity may move for relief. This Court shall determine any unresolved disputes 
using the same standards as if the Producing Party had applied for a protective order under the 
Idaho Rules of Civil Procedure and related law. Until the Court issues a ruling on the objection 
to designation, the Confidential Infonnation shall be restricted pursuant to the designation made 
by the Producing Party and the provisions of Paragraph 5 and/or 6 of this Protective Order, as the 
case may be. 
10. Disdosure 
If, through inadvertence, a Producing Party provides any material containing Confidential 
Information during the course of this litigation without designating the material as set forth in 
Paragraph 3 above" the Producing Party shall promptly inform the Receiving Party in writing of 
the confidential nature of the material and specify the designation that should be applied to the 












material. The Receiving Party shall thereafter treat the disclosed material in accordance with this 
Protective Order to the extent that the Receiving Party has not already disclosed the material. 
11. Atltorney-Client Privilege 
The parties do not intend to disclose information subjc~ct to a claim of attorney-client 
privilege.. If, nevertheless, a Producing Party, through inadvertcmce or otherwise, discloses such 
privileged or protected information ("Privileged Information") to a Receiving Party, the 
disclosure of Privileged Information shall not constitute or be deemed a waiver or forfeiture of 
any claim of attorney-client privilege. that the Producing Party would otherwise be entitled to 
assert with respect to the Privileged Information and its subject matter; and 
(a) If a Producing Party notifies the Receiving Party of disclosed Privileged 
Information or the: Receiving Party becomes aware that the Rec:eiving Party is in possession of 
inadvertently disclosed Privileged Information, the Receiving Party shaH immediately cease 
using, copying, or distributing the Privileged Information, and shall, within fourteen (14) 
calendar days, return or certify the destruction of all copies of such information, including any 
document created by the Receiving Party based upon the Privileged Information; or 
(b) The Receiving Party may apply to the Court for an order permitting it to retain 
and use the Privileged Information. Such application must be made within fourteen (14) 
calendar days after the Receiving Party becomes aware, through notice by the Producing Party or 
otherwise, that it has received Privileged Information. 
12. Work Product Material 
The provisions of the Idaho Rules of Civil Procedure, including specifically IRCP 
26(b)(3) and relate:d law concerning work product materials shall govern any claims to work 
product protection. Any party that inadvertently discloses work product material may, upon a 




proper showing following compliance with Rule 37(a)(2), IRCP, obtain an Order allowing "claw 
back" of the inadvertently disclosed material 
13. Limitation on Use and Survival 
(a) Any Confidential Information made available during the course of this action 
shall be used sol(:ly for the purposes of this action and shall not be disclosed or used by the 
recipients for any business, commercial, or competitive purpose whatsoever. 
(b) All obligations and duties arising under this Protective Order shall survive the 
termination of this action. This Court retains jurisdiction over the parties respecting any dispute 
regarding the improper use of information disclosed under protection of this Protective Order. 
14. Producing Party's Use 
Nothing in this Protective Order shall limit any party or person in the use of its own 
documents, things, or information for any purpose; from disclosing its own Confidential 
Information to any person; or from consenting to the disclosure of its own Confidential 
Information by thl:: Receiving Party. Nothing in this Protective:: Order shall limit any party or 
person in the disc:losure or use for any purpose of documents, things, or information that it 
obtains independently and not through this lawsuit, whether from publicly available sources or 
otherwise. 
15. Return 
At the conclusion of this action and all appeals, all tangible Confidential Information, and 
all copies of Confidential Information or any derived summaries, memoranda, or other records, 
including electroniically stored information, containing Confidential Information shall, at the 
Receiving Party's option, be destroyed or returned to counsel for the Producing Party within 
thirty (30) days of the conclusion of the action by court action or settlement; except that counsel 




h ~ r t vc~
, .....
"t····" 
for each party may retain one archival copy of each such document for reference in the event of a 
dispute. 
16. Protection of Third Parties 
Any person or entity that is not a party to this litigation may avail itself of the protections 
for Confidential Information provided by this Order, by executing a letter agreement or other 
writing, agreeing Ito be subject to the jurisdiction of the Court in this matter and to be bound by, 
and to comply with, the restrictions and protections set forth in Ithis Order. Said agreement shall 
incorporate all the: terms and protections of this Order. Upon execution of such agreement, the 
third-party entity shall be entitled to all rights and protections afforded the Producing Party under 
this Order. 
17.	 Disclosure of "HIGHLY CONFIDENTIAL" Information to Persons Not 
Described in Paragraph 6 
The parties have negotiated over producing "Highly Confidential" information as set 
forth herein but have been unable to reach an agreement whether "Highly Confidential" 
information shall be disclosed to any persons other than the undersigned attorneys, their staff and 
limited others as indicated in Paragraph 6 above. In order to establish a process for the 
resolution of this issue, the parties agree as follows concerning the disclosure of "Highly 
Confidential" information: 
(a) The provisions of Paragraph 2 of this Stipulation apply to "Highly Confidential" 
information. 
(b) Any party wishing to disclose "Highly Confidential" information to a person not 
described in Paragraph 6 above may, after compliance with Rule 37(a)(2), IRCP, move for an 
Order allowing the disclosure of specifically identified "Highly Confidential" information to one 
or more specifically identified persons ("Further Disclosure"). The Court shall determine any 
unresolved dispute:~ concerning Further Disclosure using the same standards as if the Producing 
STIPULATION FOR PROTECTIVE ORDER - 10 
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Party had applied for a protective order under the Idaho Rules of Civil Procedure and related 
law. Until the Court issues a ruling on the motion for Further Disclosure, the Highly 
Confidential information shall be restricted pursuant to the Highly Confidential designation 
contained in this Protective Order. In the event the Court orders Further Disclosure, the 
provisions of Paragraph 7 of this Protective Order shall attach, and be treated as a part of any 
such Order. 
DATED this.2.- day of August, 2010. 
HALL, FARLEY, OBERRECHT 
& BLANTON, P.A. 
~ 
. Oberrecht - Of the Firm 
.G. Hayes - Of the Firm 
DATED this __ day of August, 2010 
BRADLEY ARANT BOULT CUMMINGS LLP 
By tS\fiecl ~~Ct loep) coc.JrlJel 
Robert . Patterson Of the FIrm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, Inc. 





David R. Lombardi - Of the Firm 
Amber N. Dina - Of the Firm 
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 ______________________________  
.:a 
-7 
Party had applied for a protective order under the Idaho Rules of Civil Procedure and related 
law. Until the Court issues a ruling on the motion for Further Disclosure, the Highly 
Confidential infonnation shall be restricted pursuant to the Highly Confidential designation 
contained in this Protective Order. In the event the Court orders Further Disclosure, the 
provisions of Paragraph 7 of this Protective Order shall attach" and be treated as a part of any 
such Order. 
DATED this __ day of August, 2010. 
HALL, FARLEY, OBERRECHT 
& BLANTON, P.A. 
By _ 
Phillip S. Oberrecht - Ofthe Firm 
Leslie M.G. Hayes - Ofthe Firm 
DATED this __ day of August, 2010 
BRADLEY ARANT BOULT CUMMINGS LLP 
By _ 
Robert S. Patterson - Ofthe Firm 
Attorneys for Defc~ndant ENA Services, LLC, a 
Division of Education Networks of America, Inc. 
J~ 
DATED this 2- day of August, 2010 
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 ______________________________ _ 
 t
 ______________________________ _ 
~   
...." 
/a."•.\;:f' 
DATED this 3 day of Augusl, ~10 
DATED this __ day of August, 2010 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
By 
Stephen R. Thomas 
_ 
DATED this __ day of August, 2010 
HOLME ROBERTS & OWEN LLP 
By 
B. Lawrence Theis - Of the Firm 
Steven Perfrement - Of the Firm 
_ 
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 ______________________________  
 ______________________________  
DATED this __ day of August, 2010 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
By _ 
Merlyn W. Clark - Of the Firm 
DATED thi&~ay of August, 2010 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS HARTERED ;' 
I 
f-J~ 
n R. Thomas 
DATED this~) day of August, 2010 
HOLME ROBERTS & OWEN LLP 
B~. La5~m'---------
Steven Perfrement - Of the Firm 
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THIS COURT, having considered the Proposed Stipulated Protective Order entered into 
by and among the parties hereto, and good cause appearing themfor; 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the ORDER IS 
GRANTED as spc~cified. 
DATEDthis~daYOf¥010. 








CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the -ill day of August, 2010, I caused to be served a 
true copy of the foregoing PROTECTIVE ORDER, by the: method indicated below, and 
addressed to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 






Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste 1000 
PO Box 1617 
Boise, ID 83701-1617 
Fax: (208) 954-5210 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th FI 
PO Box 829 
Boise, ill 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Stre<~t, Suite 4100 
Denver, CO 80203 
Fax: (303) 866-0200 
Phillip S. Oberrecht 
Leslie M. G. Hayes 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Facsimile: (208) 395-8585 
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Robert S. Patterson // U.S. Mail, Postage Prepaid 
BRADLEY ARANT BOULT CUMMINGS Hand DeJlivered 
LLP Overnight Mail ",,,1111',,,, 
1600 Division Stn~et, Suite 700 I ,\ JUD "'" Te ecopy "" b.'\\\ leI ",0.; 
Nashville, Tennessee 37203 ,'". . .. "".( "" 
......~ q,t ", 0 ..~. 
Facsimile (615) 252-6335 .. '.} Q • -'1' ~TF '. ""A ..: o. ,J" ~ • u"1 -:. 
.. v ;- • ""'"" 
~ i?2
ec . ", :;0:. N, .~~ 
. • \ J ~ 
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EXHIBIT"A" 
CERTIFICATE OF COMPLIANCE 
I acknowIedge that I, (Name), 0 f ----=---:----:--:---::--_--,----__ 
(place and position of employment), am about to receive Confidential Information 
supplied by (party). I certify that I understand that such 
Confidential Information will be provided to me pursuant to the terms and restrictions of 
the PROTECTIVE ORDER, in Case No. CV OC 0923757 in the District Court for the 
Fourth Judicial District for the State ofIdaho, Ada County. I further represent that I have 
been given a copy of and have read that PROTECTIVE ORDER, and that I agree to 
bound by all of its applicable terms. I also understand that documents and/or information 
having any confidential designation, and all copies, summaries, notes and other records 
that may be made regarding such documents and/or information, shall be disclosed to no 
one other than the persons qualified under the PROTECTIVE ORDER to have access to 
such information. 
I understand and acknowledge that violation of this Certificate or the PROTECTIVE 













601 W. Banmx:k Streel 
PO Box 2720. Boise. Idaho 83701 
TELEPHONE: 208 398·1200 
FACSIMILE :!08388·13OO 
WEBSITE, w.yw givenspursley.com 
Oflvid R Lombardi 
CCf1iflcd Cl'.. il 'I'r181 SIK:ciallsl 
drl@gi"cnspur&lcy COI11 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise, 10 83701 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS 
1600 Division Street, Suite 700 
Nashville, TN 37203 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Gary G. Allen 
Peter G. Barlon 
Christopher J. Beeson 
C1inl R. Bolinder 
Erik J. Botind6r 
Jeremy C. ChOu 
William C. Cole 
Michael C. Creamer 
Amber N. Dina 
Elizabelh M. Donick 
Kristin Bjorkman Dunn 
Thomas E. Dvorak 
Jeffrey C. Feraday 
Justin M. Fredin 
Manin C. Hendrickson 
June 23, 2010 
Steven J. ~llppler 
DonsJd E. KniCkrehm 
Debore K. Krislensen 
Anne C. Kunkel 
Mithaet P. Lawrence 
FraMl,n G. Lee 
David R. Lombardi 
Emily L. McClure 
Kennelh R. McClure 
Kelly Greene McConnell 
Cynthia A. Melillo 
ChriSlopher H. Meyer 
L. Edward Miller 
Patrick J. Miller 
Judson B. Montgomery 
Deborah E. Nelson 
Kelsey J. Nunez 
W. Hugh O'Riordan, LL.M. 
Angela M. Reed 
Justin A. Steiner 
Conley E. Ward 
RObert B. While 
RETIRED 
Kennelh L. Pursley 
James A. McClure 
Raymond D. Givens (1911-2008) 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON 
702 W. Idaho, Ste. 700 
P.O. Box 1271 
Boise, 1D 83701 
Stephen R. Thomas 
MOFFATT, THOMAS, BARRETT 
ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701 
Re: Syringa Networks, LLC v. Idaho Dept of Administration, et al. 
Stipulation for Protective Order 
OJ> File: 5821-79 
Dear Counsel: 
It appears, based upon the e-mail traffic of last night and today that we have reached an 
agreement concerning the Stipulation for Protective Order. Following my receipt of 
Steve Perfrement's e-mail with typographical corrections, I prepared a final Stipulation which is 
enclosed with this letter. Please note that, to expedite execution, 1 have added a new paragraph 




























June 23, 2010 
Page 2 
Would please each review the Stipulation, assure yoursdves that it comports with your 
previous understanding, sign it, and return it to me so I may submit it to the Court for entry of an 
appropriate order. 
Now that the protective order issue is out of the way, I look forward to receiving your 
document productions as soon as possible. I believe the State and ENA will be making their 
production through Ascencio as agreed and documented by correspondence from Phil Oberrecht. 
I understand Qwest will not be participating in the State/ENA/Syringa protocol with Ascencio 
but will be making its production independently. I also expect that any party that withholds 
documents on the basis of privilege will provide a privilege log as required by Rule 26. 
Please give me or Amber Dina a call if you have anY~uerti~-~s.' com~ents o,-c;;;;':ms. 
SinCerelY'.Yt~\.~/// 
, ~/ \ ,,/
"\ " /. , 
~.... , \ ---'I'­
David 'R. LOi~rdi _._-~ 
DRLlkml 
Enclosure 
cc: Greg Lowe 
901352_1 
002302





Phillip. S. Oberrecht 
ISH It 1904; pso@hallfarley.com 
Leslie M. G. Hayes 
ISH 117995; lmh@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
Robert S. Patterson pro hac vice 
TSB #6189; bpatlcrson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennessee 37203 
Telephone: (615) 252-2335 
Facsimile: (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Jnco 
IN TIlE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; 1. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal official 
capacity of Chief Technology Officer and 
Administrator of the Office of the CIO; 
ENA SERVICES" LLC, a Division of 
Case No. CV OC 0923757 
Sl'IPULAl'ION FOR PROTECTIVE 
ORDER 









EDUCAT ION NETWORKS OF 
AMERICA, INc.. a Delaawre corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company, 
Defendants. 
IT IS HEREBY STIPULATED by and among the parties, through their respective 
counsel, as follows: 
1. Categories of Confidential Information 
For the purpose of this Stipulation for Protective Order, there shall be two categories of 
Confidential Information: 
(a) CONFIDENTIAL. A document, court filing, response to interrogatory or request 
for admission, or testimony of a witness may be designated by a party as "Confidential" if, the 
producing party determines in good faith that it contains confidential research, confidential 
development or strategic, and/or confidential commercial information, or to involve the privacy 
interests of employees or customers, not otherwise designated as "Highly Confidential" 
information pursuant to this Stipulation for Protective Order. 
(b) HIGHLY CONFIDENTIAL. In some instances, the disclosure of certain 
information may be of such a highly confidential nature that it requires greater protection than 
that affordcd to Confidential Information. A document, inspection or results thereof, court filing, 
response to interrogatory or rcqucst for admission, or testimony of a witness may be designated 
by a party as "Highly Confidential" if the producing or testifying entity, or party subject to 
inspection, determines in good faith that it (1) contains non-public information of a 
competitively sensitive, proprietary, financial, or trade secret nature, or involves the privacy 
interests of employees or third paJ1ies to whom a producing party owes a duty of confidentiality; 








and (2) that disclosure of such information to opposing parties may be detrimental to the interest 
of the person or entity producing the material ("Producing Party"). 
2.	 Confidential and Hi~hly Confidential Documents Not to be Withheld from 
Dis,covcry 
No party shall withhold non-privileged documents, ell~clronically stored information, 
testimony or any other response to discovery requests on the basis that the information is 
"Confidential" or "Highly Confidential". "Privilege" and/or "privileged" for purposes of this 
Stipulation shall have the same meaning as in Article V of the Idaho Rules of Evidence. 
3.	 Designation of Information Produced 
(a) Any answers, responses or documents deemed Confidential under Paragraph 1(a) 
by the Producing Party shal1 be marked or stamped by the Producing Party as 
"CONFIDENTIAL." Any non-documentary Confidential Information (e.g. deposition or 
inspection) may be: designated "CONFIDENTIAL" through notice under Paragraph 4 below. 
(b) Any answers, responses or documents deemed Highly Confidential under 
Paragraph 1(b) by the Producing PaIty shall be marked or stamped by the Producing Party as 
"HIGHLY CONFIDENTIAL." Any non-documentary Confidential Information (e.g. deposition 
or inspection) may be designated "HIGHLY CONFIDENTIAL" through notice under Paragraph 
4 below. 
(c) Stamping or marking material as set f0l1h in Paragraphs 3(a) and 3(b) shall 
constitute certification by the Producing Palty that it reasonably believes good cause exists to so 
designate the material pursuant to this Protective Order. 
4.	 Depositions and Inspections 
(a) If Confidential Information is marked as a deposition exhibit, such exhibit shall 
retain its designated status and, if filed, shall be field under seal. 
STIPULATJON FOH PROTECTIVE ORDER· 3 
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(b) During any deposition or inspection, counsel for the Producing Party may request 
that any portions of the deposition, deposition exhibits, inspection, or documents or information 
produced or generated at, or as a result of the inspection also be treated as CONFIDENTIAL or 
HIGHLY CONFIDENTIAL. The room or area in which the deposition or inspection is being 
taken shall, at the request of the Producing Party, be closed to persons in accordance with the 
restrictions of Paragraphs 5 and 6. The presence of persons not entitled to attend a deposition or 
inspection pursuant to this paragraph shall constitute justification for counsel to the Producing 
PaI1y to advise or instruct the witness not to answer or to end the inspection. 
(c) The pages of the transcript designated as containing Confidential Information and 
the numbers of the deposition exhibits accompanied by a description sufficient to describe the 
exhibit without revealing its confidential contents shall be appropriately noted On the front of the 
original deposition transcript and identified with the appropriate category as set forth in 
Paragraphs I(a) and I(b). Those designated pages and exhibits shall be separately bound in one 
01' more volumes as appropriate and marked as set forth in Paragraphs 3(a) and 3(b). To 
facilitate this requirement, the party seeking specific designation of a deposition transcript shall 
ensure that a copy of the Protective Order is provided to the court reporter. 
5. "CONFIDENTIAL" Restrictions 
Confidential Information designated as CONFIDENTIAL shall not be disclosed, except 
by the prior written consent of the Producing Party or pursuant to further order of this COUl1, to 
any person other than: 
(a) The attorneys for the Receiving Party, including in-house attorneys, and the 
employees and associates of the Receiving Party's attorneys who are involved in the conduct of 
this action. 







(b) Officers of the Court and supporting personnel or officers of any appellate court 
to which an appeal may be taken 01' which review is sought, including necessary stenographic 
and clerical personnel (e.g., court reporters). 
(c) Independent experts and consultants retained by the Receiving Party's attorneys 
for purposes of assisting in this litigation; provided, however, that such expert or consultant shall 
execute the Certificate set forth in Paragraph 7. 
(d) Agents, officers, or employees of a palty; provided, however, that any such agent, 
officer or employee shall execute a Certificate set forth in Paragraph 7. 
(e) Th(: author of the document, the original source of the information, 01' recipient(s) 
expressly named by the author 01' original source in (1) the document or (2) a contemporaneously 
accompanying document (e.g., a cover letter), including but not llimited to, the Producing Party's 
present and fonner employees, and any other person to whom th<: information was provided prior 
to the filing ofthe instant lawsuit. 
(f) Mediators employed by the parties to assist with the negotiation of a compromise 
resolution to this matter. 
6. "HIGHLY CONFIDENTIAL" Restrictions 
Confidential Information designated as HIGHLY CONFIDENTIAL shall not be 
disclosed, except by the prior written consent of the Producing Party or pursuant to further order 
of this Court, to any person other than: 
(a) Th<.:: undersigned attorneys for the Receiving Party, and the employees and 
associates of the undersigned attorneys who are involved in the conduct of this action. 
(b) Officers of the Court and supporting personnel or officers of any appellate court 
to which an appeal may be taken or which review is sought, including necessary stenographic 
and clerical personnel (e.g., court reporters). 





(c) Independent experts and consultants, not including parties or their officers, 
representatives, distributors, agents, or employees, retained by the Receiving Party's attorneys 
for any party for purposes of assisting in this litigation; and further provided such expert or 
consultant first executes the Certificate as set forth in Paragraph 7. 
(d) The author of the document, the original source of the information, or recipient(s) 
expressly named by the author or original source in (1) the document or (2) a contemporaneously 
accompanying document (e.g., a cover letter), including but not limited to, the Producing Party's 
present and former employees, and any other person to whom the information was provided prior 
to the filing of the instant lawsuit. 
7. Certificate of Compliance 
Counsel desiring to reveal information designated "CONFIDENTIAL" or "HIGHLY 
CONFIDENTIAL" to any of the persons referred to in paragraphs S(c), Sed), See), 6(c), and 6(d) 
above shall obtain from each such person, prior to disclosure of' any such information, a signed 
certificate stating lthat the person has read this Protective Order, understand its provisions, and 
agrees to be subject to the jurisdiction of this Court in any proceedings relative to the 
enforcement of this Protective Order. The certificate shall be in the form attached hereto as 
Exhibit A. Counsel for the party making the disclosure shall maintain the original signed 
certiticate obtained from any person pursuant to this paragraph and shall deliver a copy to the 
Producing Party. 
8. Submission to the Court 
The parties shall file "CONFIDENTIAL" and "HIGHLY CONFIDENTIAL" materials 
under seal in accordance with this Protective Order. The words "CONFIDENTIAL" or 
"HIGHLY CONFIDENTIAL" shall be stamped on the envelopes containing such designated 











This envelope is sealed pursuant to order of the Court, contains information that
 
is "CONFIDENTIAL" of "HIGHLY CONFIDENTIAL" and is not to be opened
 
or the contents revealed, except by order of the Court OJ' agreement by the pal1ies.
 
At the request of the filing party, the designating party may consent to the materials not being 
filed under seal. 
9. Objection to Designation 
Any party may contest the designation of any document or information as 
CONFIDENTIAL or HIGHLY CONFIDENTIAL. The Producing Party and Receiving Party 
shall confer in good faith to resolve any such disagreements. If the dispute cannot be resolved, 
the Receiving Par1ly may move for relief. This Court shall determine any unresolved disputes 
using the same standards as if the Producing Pal1y had applied for a protective order under the 
Idaho Rules of Civil Procedure and related law. Until the Court issues a ruling on the objection 
to designation, the Confidential Information shall be restricted pursuant to the designation made 
by the Producing Party and the provisions of Paragraph 5 and/or 6 of this Protective Order, as the 
case may be. 
10. Disdosurc 
If, through inadvertence, a Producing Party provides any material containing Confidential 
Information during the course of this litigation without designating the material as set fOlth in 
Paragraph 3 above, the Producing Party shall promptly inform the Receiving Party in writing of 
the confidential nature of the material and specify the designation that should be applied to the 







material. The Receiving Party shall thereafter treat the disclosed material in accordance with this 
Protective Order to the extent that the Receiving PaIty has not already disclosed the material. 
11. Attorney-Client Privilege 
The parties do not intend to disclose infonnation subject to a claim of attorney-client 
privilege. If, nevertheless, a Producing Palty, through inadvertence or otherwise, discloses such 
privileged or protected information ("Privileged Information") to a Receiving Party, the 
disclosure of Privileged Infonnation shall not constitute or be deemed a waiver or forfeiture of 
any claim of attorney-client privilege that the Producing Party would otherwise be entitled to 
assert with respect to the Privileged Infonnation and its subject matter; and 
(a) If a Producing Party notifies the Receiving Party of disclosed Privileged 
Information or the Receiving Party becomes aware that the Receiving Party is in possession of 
inadvertently disclosed Privileged Information, the Receiving PaIty shall immediately cease 
using, copying, or distributing the Privileged Information, and shall, within fourteen (14) 
calendar days, return or certify the destruction of all copies of such information, including any 
document created by the Receiving Party based upon the Privileged Information; or 
(b) The Receiving Party may apply to the Court for an order permitting it to retain 
and use the Privileged Information. Such application must be made within fourteen (14) 
calendar days after the Receiving Party becomes aware, through notice by the Producing Party or 
otherwise, that it has received Privileged Information. 
12. Worl{ Product Material 
The provisions of the Idaho Rules of Civil Procedure, including specifically IRCP 
26(b)(3) and relat~~d law concerning work product materials shall govern any claims to work 
product protection. Any party that inadvertently discloses work product material may, upon a 




propel' showing following compliance with Rule 37(a)(2), IRCP, obtain an Order allowing "claw 
back" of the inadvertently disclosed material. 
13. Limitation on Usc and Survival 
(a) Any Confidential Information made available during the course of this action 
shall be used solely for the purposes of this action and shall not be disclosed or used by the 
recipients for any business, commercial, or competitive purpose whatsoever. 
(b) All obligations and duties arising under this Protective Order shall survive the 
termination of this action. This Court retains jurisdiction over the parties respecting any dispute 
regarding the improper use of information disclosed under protection of this Protective Order. 
14. Pl'oducin~ Party's Use 
Nothing in this Protective Order shall limit any party or person in the use of its own 
documents, things, or information for any purpose; from disclosing its own Confidential 
Information to any person; or from consenting to the discllosure of its own Confidential 
Information by the Receiving Party. Nothing in this Protective Order shall limit any party or 
person in the diselosure or use for any purpose of documents, things, or information that it 
obtains independently and not through this lawsuit, whether from publicly available sources 01' 
otherwise. 
15. RClturn 
At the com:lusion of this action and all appeals, all tangible Confidential Information, and 
all copies of Confidential Information or any derived summaries, memoranda, or other records, 
including electronically stored information, containing Confidential Information shall, at the 
Receiving Party's option, be destroyed or returned to counsel for the Producing Party within 
thirty (30) days of the conclusion of the action by court action or settlement; except that counsel 





for each party may retain one archival copy of each such document for reference in the event of a 
dispute. 
16. PI'otection of Third Parties 
Any person or entity that is not a party to this litigation may avail itself of the protections 
for Confidential Information provided by this Order, by executing a letter agreement or other 
writing, agreeing to be subject to the jurisdiction of the Court in this matter and to be bound by, 
and to comply with, the restrictions and protections set forth in this Order. Said agreement shall 
incorporate all the terms and protections of this Order. Upon execution of such agreement, the 
third-party entity shaH be entitled to all rights and protections afforded the Producing Party under 
this Order. 
17.	 I>isclosurc of "HIGHLY CONFII)ENTIAL" Information to Pel'sons Not 
Described in })aragraph 6 
The parties have negotiated over producing "Highly Confidential" information as set 
forth herein but have been unable to reach an agreement whether "Highly Confidential" 
information shall be disclosed to any persons other than the undersigned attorneys, their staff and 
limited others as indicated in Paragraph 6 above. In order to establish a process for the 
resolution of this issue, the parties agree as follows concerning the disclosure of "Highly 
Confidential" information: 
(a) The provisions of Paragraph 2 of this Stipulation apply to "Highly Confidential" 
information. 
(b) Any party wishing to disclose "Highly Confidential" information to a person not 
described in Paragraph 6 above may, after compliance with Rule 37(a)(2), IRCP, move for an 
Order allowing the disclosure of specifically identified "Highly Confidential" information to one 
or more specificaHy identified persons ("Further Disclosure"). The Court shall determine any 
unresolved disputes concerning Further Disclosure using the same standards as if the Producing 







n l)  -
Party had applied for a protective order under the Idaho Rules of Civil Procedure and related 
law. Until the Court issues a ruling on the motion for Further Disclosure, the Highly 
Confidential information shall be restricted pursuant to the Highly Confidential designation 
contained in this Protective Order. In the event the Court orders Further Disclosure, the 
provisions of Paragraph 7 of this Protective Order shall attach, and be treated as a part of any 
such Order. 
18. COlllnterparts 
This Stipulation may be executed in counterparts which, together, shall constitute one 
agreement. 
DATED this __ day of June, 2010. 
HALL, FARLEY, OBERRECHT 
& BLANTON, P.A. 
By _ 
Phillip S. Oberrecht - Of the Firm 
Leslie M.G. Hayes - Of the Finn 
DATED this __ day of June, 2010 
BRADLEY ARANT BOULT CUMMINGS LLP 
By _ 
Robert S. PatterSOI1- Of the Firm 
Attorneys for Def(:ndant ENA Services, LLC, a 
Division of Education Networks of America, Inc. 
DATED this __ day of June, 2010 
GIVENS PURSLEY LLP 
By _ 
David R. Lombardi - Of the Firm 
Amber N. Dina - Of the Firm 




 ________________________  _ 
 __________________  
l ib
 ____________________________  
DATED this __ day of June, 2010 
HAWLEY TROXELL ENNIS & HAWLEY LLl' 
By _ 
Merlyn W. Clark·- Of the Firm 
DATED this __ day of June, 2010 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
By _ 
Stephen R. Thomas 
DATED this __ day of June, 2010 
HOLME ROBERTS & OWEN LLP 
By _ 
B. Lawrence Theis - Of the Firm 
Steven l'erfrement - Of the Firm 





 ______________________________  
  
 ______________________________ _ 




TI-IIS COURT, having considered the Proposed Stipulated Protective Order entered into 
by and among the parties hereto, and good cause appearing therefor; 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the ORDER IS 
GRANTED as specified. 
DATED this __ day of , 2010. 
By _ 
District Judge 





 __________________________  
R  -
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __ day of June, 2010, I caused to be served a true 
copy of the foregoing PI~OTECTIVE ORDER, by the method indicated below, and addressed 
to each of the following: 
David R. Lombard.i 
Amber N. Dina 
GIVENS PURSLEY LLP 
60 I W. Bannock
 
P. O. Box 2720
 




Merlyn W. Clark 
I-IA WLEY TROXI~LL ENNIS & 
HAWLEY LLP 








Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK 
& FIELDS CHARTERED
 












HOLME ROBERTS & OWEN LLP
 








Leslie M. G. Hayes
 




702 West Idaho, Suite 700
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Robert S. Patterson U.S. Mail, Postage Prepaid 
BRADLEY ARANT BOULT CUMMINGS Hand Delivered 
LLP Overnight Mail 
1600 Division Street, Suite 700 Telecopy 
Nashville, Tennessee 37203 
Facsimile (6 15) 2:52-6335 
Deputy Clerk 
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JAN 06 2011 
) DAVID NAVARRO, Clei 1< 
':3, A, GARDEI\! 
~.=p'..rr·t 
David R. Lombardi. ISB #1965 
Amber N. Dina, ISB #7708 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise. Idaho 83701 
Telephone Numbe1r: (208) 388-1200 
Facsimile: (208) 31l8-1300 
1054311_1 
Attorneys for Plain.tiffSyringa Networks. LLC 
IN nIB DISTRICT COURT OF THE FOURTH JUDrCIAL DISTRICT 
OF TIIB STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS. LLC. an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL 
~MIKE" OWARTNEY. in his personal and 
official capacity as Director and Chief 
Information Officer ofthe Idaho 
Department ofAdministration; JACK G. 
"OREO" ZICKAU. in his personal and 
official capacity as ChiefTechnology 
Officer and Admini:ltrator of the Office of 
the CIO; EDUCATJ[ON NETWORKS OF 
AMERICA, Inc.• a lDelaware corporation; 
QWEST COMMUNICATIONS 
COMPANY. LLC, II Delaware limited 
liability company; 
Defendants. 
Case No. CV OC 0923757 
STIPULATION FOR EXTENSION OF 
TIME TO Il'ILE BRIEFING AND 
AFFIDAVITS IN RESPONSE TO ENA'S 
MOTIONS FOR SUMMARY JUDGMENT 
STIPULATION FOR I&XTKNSION OF TIME TO FILE BRIEJl'lNG AND AFlI'IDAVITS IN RESPONSE TO 



















PlaintiffSyringa Networks, LLC ("Syringaj and Defendant Education Networlcs of 
America, Inc. ("ENA") hereby stipulate and agree that the time for Plaintiffto file its response to 
ENA's Motions for Summary Judgment ofNovcmber 23, 2010 and December 13,2010 may be 
extended as follows: ~ 
PlaintiffSyringa will have an extension unti14:00 p.m. on Friday, January 7,2011 to tile t 8~tVL A 
its response briefiIlg and supporting affidavits. '5~'IQ, 
a.¢.. 
Defendant ENA will have an extension until Friday, January 14,2011 to tile its reply 
.. .. briefeDd. SUPportiIl8 affidavits. 
DATED this 601 day ofJanuary, 2011. 
By: ~~:j?~,tI2~:=:::::::1:Jf~ 
Phillip 
HALL ARLEY OBERRECHT & BLANTON 
Attorney for E~A 
./1 
By: _""'­ _ 
David R. Lombardi 
GIVENS PURSLEY LLP 
Attorney for Syringa Networks, LLC 
STIPULATION FOR EXTENSION OF TIME TO FILE BRIEFING AND AFFIDAVITS IN RESPONSE TO 
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CERTIFICATE OF SERVICE 
I hereby Cl~ that on this 6* day ofJanuary, 201 t, I caused to be served a true and 
correct copy oftbe foregoing by the method indicated below, and addressed to the following: 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS &; HAWLEY LLP 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701 
Attorneysfor ldaho Dept. ofAdministration; J. Michael 
"Mike" Gwartney andJack G. "Greg" Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT &; BLANTON, P.A. 
702 W. Idaho, Ste" 700 
P.O. Box 1271 
Boise, ID 83701 
Attorneysfor E'NA Services, LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 372:03 
Attorneysfor ElVA Services, LLC 
Stephen R. ThOlD8lJ 
MOFFATT mOMAS BARRETT ROCK &; FIEWS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, In 83701 
Attorneysfor (!west Communications Company 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS &: OWEN LLP 
1700 Lincoln Stree1~ Suite 4100 
Denver, CO 80203 
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__U.S. Mail 
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__ Hand Delivery 
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David R. Lombardi 
STIPULATION Jl'OR ,EXTENSION 0 ..TIME TO F'ILE BRIEFING AND A.Fll'IDAVlTS IN RESPONSE TO 
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J. DAVID NAVARRO, Cller~;David R. Lombardi, ISB #1965 
By eARLY LATIMOR=: 
Amber N. Dina, ISB #7708 DEPUT" 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 83701 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
1055409_1 
Attorneys for Plaintiff Syringa Networks, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRn\J"GA NETWORKS, LLC, an Idaho 





IDAHO DEPARTMENT OF MOTION TO FILE OVERLENGTH 
ADMINISTRATION; J. MICHAEL BRIEF 
"MIKE" GWARll\J"EY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICAnONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
MOTION TO FILE OVERLENGTH BRIEF - 1J 002321










Plaintiff Syringa Networks, LLC ("Syringa"), pursuant to Local Rule 8.1 of the Fourth 
Judicial District of the State of Idaho, in and for the County of Ada, hereby moves this Court to 
allow Syringa to file a 31 page Opposition to ENA's Motion for Summary Judgment. 
ENA has filed two motions for summary judgment concerning Syringa's claim against it 
for breach of the Teaming Agreement at issue in this litigation. Both motions involve 
complicated issues dealing with procurement and telecommunications. Syringa seeks to file a 31 
page brief in response to the first motion, which addresses the enforceability of the Teaming 
Agreement. The second motion addresses damages, and Syringa's responsive brief to this 
motion is under the 25 page limit. There is some overlap between the two motions, and Syringa 
has made an effort to consolidate its briefing while still addressing the many issues raised by 
ENA. 
Syringa does not request oral argument. 
DATED this 7th day of January, 2011. 
GIVENS PURSLEY LLP 
By: 
Amber N. Dina 
Attorneys for Plaintiff 
MOTION TO FILE OVERLENGTH BRIEF - 2 
002322
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CERTIFICATE OF SERVICE 
I hereby certify that on this 7th day of January, 2011, I caused to be served a true and 
correct copy of the fc)fegoing by the method indicated below, and addressed to the following: 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701 
AttorneysJor Idaho Dept. ojAdministration; J. 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W. Idaho, Ste. 700 
P.O. Box 1271 
Boise, ID 83701 
AttorneysJor ENA Services, LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
AttorneysJor ENA Services, LLC 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 
AttorneysJor Qwest Communications Company 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
AttorneysJor Qwest Communications Company 
U.S. Mail 
__ Overnight Mail 
.......···..·....Hand Delivery 
__ Fax (954-5210) 
U.S. Mail 
__ Overnight Mail 
~Hand Delivery 
__ Fax (395-8585) 
v1:J.S. Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax (615-252-6335) 
U.S. Mail 
__ Overnight Mail 
~=Iand Delivery 
__ Fax (385-5384) 
~iJ.s. Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax (303-866-0200) 
AmberN. Dina 
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David R. Lombardi, ISB #1965 
Amber N. Dina, ISB #7708 J DAVlD NAV!"RRO, Cieri" 
• By eARLY LA-TIMOREGIVENS PURSLEY LLP 
QEf'UT" 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 83701 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
1055313_2 
Attorneys for Plaintiff Syringa Networks, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATION; 1. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMln~ICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
Case No. CV OC 0923757 
PLAINTIFF'S MOTION FOR 
CONTINUANCE OF SUMMARY 
JUDGMENT HEARING UNDER IRCP 
56(1) OR, IN THE ALTERNATIVE, TO 
SUPPLEMENT THE RECORD 
Plaintiff Syringa Networks, LLC ("Syringa") hereby moves this Court for an Order 
pursuant to Idaho Rules of Civil Procedure 56(t) continuing the January 20,2011 hearing on the 
Second Motion for Summary Judgment filed by Defendant Education Networks of America 
PLAINTIFF'S MOTION FOR CONTINUANCE OF SUMMARY JUDGMENT HEARING UNDER IRCP 




















David R. Lombardi 
Attorneys for Plaintiff 
("ENA") through January 20,2011 or a date certain thereafter, to give Syringa a fair opportunity 
to submit its I.R.c.P. 26(a)(2) Expert Witness Reports addressing damages. In the alternative, 
Syringa moves the Court to allow it to supplement the record, no later than January 192011, 
with the LR.C.P. 26(a)(2) reports of its expert witnesses concerning damages together with 
appropriate briefing associated therewith concerning the subject of their reports. 
This motion is made on the grounds and for the reasons that the parties stipulated, on 
November 23,2010, that Plaintiff's expert witnesses shall be disclosed and expert reports shall 
be served on defendants no later than January 13, 2011. Expert witness Dennis Reinstein, CPA, 
who has been hired by Syringa as a damages expert, is currently finalizing his report which 
assesses the damages Syringa has suffered due to ENA's breach of the Teaming Agreement. 
This Motion is supported by the Affidavit of Dennis Reinstein and the Memorandum in 
Support of Motion for Continuance of Summary Judgment Proceedings under IRCP 56(f) filed 
\
 
PLAINTIFF'S MOTION FOR CONTINUANCE OF SUMMARY JUDGMENT HEARING UNDER IRCP 









CERTIFICATE OF SERVICE 
I hereby celtify that on this 7TH day of January, 2011, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Merlyn W. Clark 
Steven F. Schossbe:rger 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701 
Attorneys for Idaho Dept. ofAdministration; J 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W. Idaho, Ste. 700 
P.O. Box 1271 
Boise, ID 83701 
Attorneys for ENA Services, LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Strec~t, Suite 700 
Nashville, TN 37203 
Attorneys for ENA Services, LLC 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701 
Attorneys for Qwest Communications Company 
B. Lawrence Theis 
Steven Perfrement 
Meredith Johnston 
HOLME ROBERTS & OWEN LLP 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Attorneys for Qlt'est Communications Company 
U.S. Mail 




___ Overnight Mail 
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U.S. Mail 
___ Overnight Mail 
___ Hand Delivery 
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~=-U.S. Mail 
___ Overnight Mail 





PLAINTIFF'S MOTION FOR CONTINUANCE OF SUMMARY JUDGMENT HEARING UNDER IRCP 
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David R. Lombardi., ISB #1965 
Amber N. Dina, ISH #7708 
GIVENS PURSLEY LLP 
60 I W. Bannock 
P.O. Box 2720 
Boise, Idaho 8370 I 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
1055499 1 
Attorneys for Plaintiff Syringa Networks, LLC 
,J. DAVID NAVARRO, Clmk 
By CAFlLY LATIMORE 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU" in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUl\l"ICAnONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Case No. CV OC 0923757 
AFFIDAVIT OF DENNIS REINSTEIN 
IN SUPPORT OF PLAINTIFF'S 
MOTION FOR CONTINUANCE OF 
SUMMARY .JUDGMENT HEARING 
UNDER IRCP 56(t) 
DENNIS REINSTEIN, being first duly sworn, deposes and says: 
AFFIDAVIT OF DENNIS REINSTEIN IN SUPPORT OF PLAINTIFF'S MOTION FOR CONTINUANCE 









01/07/2011 16:28 FAX 208342003~ HOOPER CORNELL. P.L"L.C.	 III 002 
~j-" 
1.	 I am over the age ofeighteen and attest to my personal knowledge of the following facts. 
2.	 I have been retainJ by Syringa Networks, LLC, to serve: as an expert on damages, which 
includes drafting a ~ort showing the types and amount ofdamages sustained by Syringa 
I 
as a result ofENA'$ failure to purchase backbone and last mile connectivity for the Idaho 
I 
Education Network/ ("lEN") from Syringa. 
3.	 I have collcluded tfurt such damages have been sustained by Syringa and am finalizing 
my report and anal~iS ofsame. 




5.	 I have con'cluded th~ such damages have been sustained by Syringa and am finalizing 
my report imd analysis ofsame. 
6.	 My report will be fi!nalized in time for serviCe on the parties on January 13, 2011. 
I 
I declare under perialty of perjury under the laws of the United States and the State of 
Idaho the foregoin.g is true jmd correct to the best ofmy knowledge and belief. 
SUBSCRlBED AND SWORN TO before me this 1~day of January, 2011. 
~\\\\\\"I""II"II.	  
~,\;, E ~ ;I'll; i!~"	 ~\f Ir, fo.JA ~J.f	 ~~....~~~~.~.~~~1%. Y PUBLciORIIiAHO 
.: l~ ,....~-==: : I:: id' gatBoise,ldahO~ 
~ \ ~ r_! g My commission expires: -r , 
~	 d'l' (leu"', ;:::: 
~	 r .... . 0 ~ 
~ "'", ~ ~
 




AFFIDAVIT OF DE:NNIS RE~STEIN IN SUPPORT OF PLAINTIFF'S MOTION FOR CONTJNUANCE 
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CERTIFICATE OF SERVICE 
I hereby celtify that on this ~ day of January, 2011, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise,ID 83701 
Attorneys for Idaho Dept. ofAdministration; J 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W. Idaho, Ste. 700 
P.O. Box 1271 
Boise,ID 83701 
Attorneys for ENA Services, LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Stre(~t, Suite 700 
Nashville, TN 37203 
Attorneys for ENA Services, LLC 
Stephen R. Thomas. 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 
Attorneys for Qwest Communications Company 
B. Lawrence Theis 
Steven Perfrement 
Meredith Johnston 
HOLME ROBERTS & OWEN LLP 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Attorneys for Qwest Communications Company 
U.S. Mail 
___ Overnight Mail 
v----_Hand Delivery 
___ Fax (954-5210) 
U.S. Mail 
___ Overnight Mail 
l....--'""~ Hand Delivery 
___ Fax (395-8585) 
<-----U.S. Mail 
___ Overnight Mail 
___ Hand Delivery 
___ Fax (615-252-6335) 
U.S. Mail 
___ Overnight Mail 
~: Hand Delivery 
___ Fax (385-5384) 
L/~U.S. Mail 
___ Overnight Mail 
___ Hand Delivery 
___ Fax (303-866-0200) 
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David R. Lombardi 
AFFIDAVIT OF DENNIS REINSTEIN IN SUPPORT OF PLAINTIFF'S MOTION FOR CONTINUANCE 
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David R. Lombardi, ISB #1965 
Amber N. Dina, ISH #7708 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 83701 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
1022973_2 
Attorneys for Plaintiff Syringa Networks, LLC 
IAN n7 10i' 
j DAVID NAVARRO. Clerik 
• 8y eARLY LATIMORE 
IJE-?U"V 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL 
"MIKE" GWARThfEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCAnON NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
Case No. CV OC 0923757 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
CONTINUANCE OF SUMMARY 
JUDGMENT HEARING UNDER IRCP 
56(1) 
FACTUAL BACKGROUND 
On Decemh;:r 22,2010, Education Networks of America ("ENA") filed a Memorandum 













jury would have to speculate as to the cause and amount of any damage Syringa suffered as a 
result of ENA's breach. ENA asserts that a jury could only spt:culate concerning Syringa's 
damages as a result of ENA's breach of contract because it is uncertain how much work would 
have been assigned to ENA and thus Syringa. However, Syringa will be able to offer sufficient 
evidence to allow a jury to assess damages with reasonable certainty. 
STANDARD OF REVI]~W 
Pursuant to IRCP 56(f), a party may request more time to respond to a pending motion 
for summary judgment where the facts are not sufficiently developed for the party to oppose the 
motion. Jenkins v. Boise Cascade Corp., 141 Idaho 233,239, 108 P.3d 380, 386 (2005). IRCP 
56(f) provides: 
Should it appear from the affidavits of a party opposing the motion 
that the party cannot for reasons stated present by affidavit facts 
essential to justify the party's opposition, the court may refuse the 
application for judgment or may order a continuance to permit 
affidavits to be obtained or depositions to be taken or discovery to be 
had or may make such other order as is just. 
IRCP 56(f) (emphasis added). 
ARGUMENT 
A.	 Syringa Requires Additional Time for its Damages Expert to 
Complete his Damages Report in Order to Respond to the Factual 
Allel~ations Asserted by ENA's Second Motion for Summary 
Judgment. 
On December 22,2010, Education Networks of America ("ENA") filed a Memorandum 
in Support of its December 13, 2010 Second Motion for Summary Judgment wherein it asserts a 
jury would have to speculate as to the cause and amount of any damage Syringa suffered as a 
result of ENA's breach. ENA asserts that a jury could only speculate concerning Syringa's 
002331
 




damages as a result of ENA's breach of contract because it is uncertain how much work would 
have been assigned to ENA and thus Syringa. 
Syringa has identified evidence of damage associated with its loss of backbone 
connectivity income resulting from ENA's breach of the Teaming Agreement. (Affidavit of 
Kevin Johnsen "Johnsen Aff." ~ 7 and Ex. 3). However, Syringa's damages resulting from the 
loss of backbone connectivity income is not the only damage sustained by Syringa. There are 
also, for example, damages resulting from the loss of last mile connectivity charges under 
Section 3(c) of the Teaming Agreement, damages associated with the loss ofIdaho agencies and 
IdaNet and market penetration damages. (Affidavit of Dennis Reinstein "Reinstein Aff." ~ 2). 
Pursuant to the November 23,2010 Stipulation and Order to Amend the Scheduling 
Order, Plaintiffs expert witnesses shall be disclosed and expert reports shall be served on 
defendants no later than January 13,2011, including the report on Damages drafted by Syringa's 
expert on damages, Dennis Reinstein. (Reinstein Aff. ~ 6). 
If it is necessary to present additional damages, as well as Syringa's backbone income 
damages, in order to respond fully to and defeat ENA's Second Motion for Summary Judgment, 
Syringa respectfully moves the Court, pursuant to IRCP 56(f) for a continuance on ENA's 
Second Motion for Summary Judgment to a date after January 13,2011 and the disclosure of 
Syringa's expert witness disclosures which will address and explain all Syringa's damages 
claims. In the Alternative, Syringa moves the Court to allow it to supplement the record, no later 
than January 192011, with the I.R.C.P. 26(a)(2) reports of its expert witnesses concerning 
damages together with appropriate briefing associated therewith concerning the subject of their 
reports. 
002332




For these reasons, Syringa respectfully requests the Court continue the summary 
judgment hearing scheduled for January 20, 2011 on ENA's Second Motion for Summary 
Judgment. 





David R. Lombardi 





CERTIFICATE OF SERVICE 
I hereby certify that on this ~ day of January, 2011, I caused to be served a tme and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 W. Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701 
Attorneys for Idaho Dept. ofAdministration; J. 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht 
HALL FARLEY OBERRECHT & BLANTON, P.A. 
702 W. Idaho, Ste. 700 
P.O. Box 1271 
Boise, ID 83701 
Attorneys for EA/A Services, LLC 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
Attorneys for ENA Services, LIC 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 
Attorneys for Qwest Communications Company 
B. Lawrence Theis 
Steven Perfrement 
Meredith Johnston 
HOLME ROBERTS & OWEN LLP 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
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David R. Lombardi, ISB #1965 
Amber N. Dina, ISB #7708 JAN n7 '1011 
GIVENS PURSLEY LLP 
J. DAVID NAVARRO, Clerk601 W. Bannock 
By eARLY LATL\~CR:P.O. Box 2720 
Boise, Idaho 83701 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388·-1300 
1036429_6 
Attorneys for Plaintiff Syringa Networks, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATION; 1. MICHAEL 
"MIKE" GWARll'l"EY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
Case No. CV OC 0923757 
OPPOSITION TO DEFENDANT ENA 
SERVICES, LLC'S MOTION FOR 
SUMMARY JUDGMENT 
I. INTRODUCTION 
ENA Services, LLC, a division of Education Networks of America, Inc. ("ENA") asserts 
it is entitled to summa.ry judgment against Syringa Networks, LLC ("Syringa") because: 1) the 











   
Teaming Agreement is an unenforceable agreement to agree; 2) the Teaming Agreement has 
been terminated; 3) ENA's performance under the Teaming Agreement has been excused due to 
failure of a condition precedent; and/or 4) ENA's performance under the Teaming Agreement 
has been excused dm: to frustration of purpose. ENA's motion for summary judgment should be 
denied because the assertions on which it is based are inconsistent with the intent of the parties 
expressed in the Teaming Agreement, require the resolution of issues of material fact that cannot 
occur at summary judgment and are not supported by the law. 
The Teaming Agreement is a binding, enforceable contract, which was not terminated 
pursuant to its terms. Additionally, whether ENA's performance is excused due to failure of a 
condition precedent is a question of fact, not suited for summary judgment. Finally, the case law 
does not support ENA's argument that its performance under the Teaming Agreement is excused 
due to frustration of purpose. ENA had an obligation under the teaming agreement as the lEN 
Alliance's sole spokesperson to advocate for the interests of the lEN Alliance. At the very least, 
this advocacy should have included protesting the Amended SBPOs. ENA however failed to 
advocate for the lEN Alliance and failed to protest the Amended SBPOs creating the very 
frustration about which it complains. 
Syringa incorporates Plaintiffs Statement of Material Facts in Support of Response to 
Defendant's Motions for Partial Summary Judgment filed on November 16, 2010 ("SOF") and 
the Supplement to Plaintiffs Statement of Material Facts in Support of Response to Defendants' 
Motions for Partial Summary Judgment filed on January 4, 2011 ("Supp. SOF"). 
II. FACTUAL BACKGROUND 
ENA and Syringa entered into a binding Teaming Agreement to govern the preparation 
of their response to the Idaho Education Network ("lEN") Request for Proposals (the "lEN RFP" 




or "RFP02 I60") and post-award provision of E-Rate and connectivity services I) to schools and 
libraries for the lEN and 2) to Idaho administrative agencies for IdaNet. The ENA/Syringa 
response to the lEN RFP was submitted in the name of the lEN Alliance and was signed by ENA 
as the proposed priffi4~ contractor (the "lEN Alliance Proposal"). I Qwest submitted a competing 
proposal. 
The Teaming Agreement provided, among other things, that Syringa would provide 
connectivity services statewide to ENA "ifENA became either "the prime contractor for the 
Project" or "the prime contractor for the portion of the Project which provides all services to 
schools and libraries". See SOF at p. 2 (citing Affidavit of Meredith A. Johnston (October 29, 
2010) ("Johnston Aff."), Ex. 6 - Teaming Agreement, at §§ 2(a), (b) and 3(c)). 
The lEN RFP sought similar "end to end" solutions for Idaho schools and libraries via the 
federal E-Rate subsidized lEN and for non-subsidized telecommunications services for Idaho 
administrative agencies through IdaNet.2 The lEN RFP stated that a multiple award was 
possible3 but provided no guidance concerning how a multiple award might be made beyond the 
requirement ofIdaho Code § 67-5718A that the award be for the "same or similar" property or 
services. Notably, a valid multiple award must comply with all rl~quirements of Idaho Code § 
67-5718A, which controls over any language in the lEN RFP. See Affidavit of Amber N. Dina 
in Support of Opposition to ENA's Motions for Summary Judgment ("Dina Aff."), at ~ 3, Ex. A 
(attaching excerpts from the December 6, 20 10 deposition transcript of Melissa S. Vandenberg at 
25: I - 26:3, which states that Ms. Vandenberg gave Bill Bums legal counsel that the "statutes 
I See Affidavit of Greg Lowe (February 23,2010) ("Lowe Aff.), ~ 15, Exhibit 3.
 
2 See Affidavit of Leslie M. Hayes in Support of ENA Services, LLC's Motion for Summary Judgment (November
 
23,2010) ("Hayes Aff."), Ex. J -lEN RFP, § 3.2.1 ("The final phase of this project will include migration of state
 
government entities to this lEN network backbone, with the exception of IdaNet, which may need to be migrated
 
earlier, given the current end of life status concerning its major network equipment components (e.g. MGX's.").
 
3 See Hayes Aff., Ex. J - lEN RFP, § 2.0 defining award ("The state reserves the right to reject any or all proposals,
 
whole or in part, or award to multiple bidders in whole or in part.").
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and the rules control over language of the RFP"). 
Beyond seeking proposals for separate E-Rate and non-E-Rate components, the lEN RFP 
did not address the E.·Rate disallowance of multiple providers for the E-Rate subsidized lEN. 
The lEN RFP did, however require proposers to demonstrate E-Rate experience, stating, in 
Section 3.3: 
Experience. Bidders must demonstrate and provide examples of 
their experience engineering, installing/implementing and 
maintaining large-scale, statewide education networks, including 
skills and experience in working with all aspects of the Federal E­
Rate Process.4 
By reason of their possession ofE-Rate knowledge and experience, ENA and Syringa 
were both aware, before the lEN Alliance Proposal was submitted, that only one provider could 
be designated for the E-Rate portions of the Project and that a multiple award of the lEN E-Rate 
component could not occur.5 
The lEN Alliance Proposal received the highest score, and a Letter of Intent to make a 
multiple award to ENA and to competing proposer Qwest was issued by the Idaho Department of 
Administration ("DOA") on January 20,2009.6 Statewide Blanklet Purchase Orders ("SBPOs") 
for the undivided lEN project were issued to ENA (SBPOI309) and Qwest (SBPOI308) shortly 
thereafter on January 28, 2009.7 Within days of being notified it was a successful bidder, ENA, 
which has no telecommunication backbone in Idaho, entered into discussions with DOA and 
Qwest to ensure its participation in the E-Rate components of the lEN. See SOF PI'. 11 - 19. On 
February 12,2009, during the course of these discussions, ENA was designated as the exclusive 
4 Hayes Aff., Ex. J - lEN RFP, § 3.3.
 
5 See 12/17/09 Oliver Landow email to Gayle Nelson, Bob Collie and Lillian Kellogg, "Notes from today's meeting
 
with Syringa... As E-Rate guidelines do not allow for multi-award contracts, what is Idaho's intent in regards to
 
awarding the contract. .." Supp. SOF p. 2 (citing ENA001513, Ex. I to the Supplemental Affidavit of David R.
 
Lombardi filed January 4, 2011).
 
6 Hayes Aff., Ex. K - January 20, 2009 Letter of Intent.
 
7 Hayes Aff., Exs. Land M - SPB01308 to Qwest and SBP01309 to ENA.
 















lEN E-Rate provider on the FCC Form 471. See Affidavit of David R. Lombardi filed 
November 16,2010 ("Lombardi Aff."), at Ex. 44 (attaching excerpts from the FCC Form 471 
filed on February 12, 2009 for the E-Rate funding; FCCOO 121 states the service provider name is 
"ENA Services, LLC"). 
The issuance of SBPO1309 on January 28, 2009 to ENA for the undivided project 
described in the lEN RFP and the designation of ENA as the exclusive lEN E-Rate provider on 
February 12,2009 made ENA the exclusive prime contractor for the portion of the project, as 
described in the lEN RFP, that provides all services to schools and libraries. 
Two weeks after being designated as the exclusive lEN E.-Rate provider, ENA accepted 
Amended SBPOs8 that resulted in Qwest taking the place that had been proposed for Syringa in 
the lEN Alliance Proposal. ENA actively contributed to the exclusion of Syringa from lEN work 
as evidenced by certain email communication. On February 13,2009, Sally Brevick with the 
State sent an e-mail to Joel Strickler of Qwest and Bob Collie of ENA transmitting draft 
amendments to the SBPOs for review and further discussion. See Lombardi Aff., at Ex. 42. Bob 
Collie responded to the e-mail on February 19, 2009 stating ENA had reviewed the draft 
amendments. See Dina Aff., at,-r 4, Ex. B. ENA also offered minor edits to the amendments. Id. 
Under the Teaming Agreement, ENA was the lEN Alliance's sole spokesperson. 
Johnston Aff., Ex. 6 -- Teaming Agreement, at § 2(d) ("As betwel~n the parties, ENA will assume 
the lead role for external communications regarding the Project and the Proposal, unless 
mutually agreed to by both parties."). Despite being the sole spokesperson for the lEN Alliance, 
ENA undercut the Alliance's interests and contributed to the decision to exclude Syringa in the 
Amended SBPOs. ENA also accepted the benefits of the Amended SBPOs and made no protest 
of the Amended SBPOs under Idaho Code § 67-5733. As testified by Bob Collie: 
8 Hayes Aff., Exs. Nand 0 - SPBO 1308-0 1to Qwest and SBPO 1309-01 to ENA. 
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Q. And these are the first amended statewide 
blanke:t purchase orders for the lEN dated February 26, 
2009? 
A. Yes. 
Q. Did you negotiate or participate in negotiations 
for either Exhibit Nos. 49 or 50? 
A. I reviewed them and provided edits. 
Q. It sounds from your answer as if you 
distinguish between negotiations and reviewing and 
providing edits. 
A. I do. 
Q. Tell me what your distinction is. Did
 
you negotiate or not?
 
A. I do not believe we negotiated. 
Q. Why don't you believe you negotiated? 
A. Because we submitted modifications in the last 
round that were not accepted and there was no conversation 
to us prior to them being published. 
Q. Did you ever consider telling the State, "We 
reject your amendment. We will not perform under the 
conditions set out in the amended statewide blanket 
purchase order"? 
A. I don't recall that. 
Q. SO, you accepted the terms that had been imposed 
by the State? 
A. I don't believe we accepted the terms. 
Q. Did you operate under the amended statewide 
blanket purchase order which is Exhibit No. 50? 
A. Ye~. 
Dina Aff., at ~ 5, Ex. C (attaching excerpts from the September 29,2010 Deposition of Robert 
M. Collie at 150:22-152:13) (emphasis added). 
In fact, Bob Collie told the State that it did not have to worry about the Teaming 
Agreement being an impediment to the proposed Amended SBPOs. See Dina Aff., at ~ 6, Ex. D 
(attaching excerpts from the September 20, 2010 Deposition of Jack G. "Greg" Zickau at 164:7­
19). ENA failed to e:ven inform Syringa that the Amended SBPOs had been issued. It was not 
until two months later, in approximately April, 2009, that Syringa learned of the Amended 
SBPOs. See Dina Aff., at ~ 7, Ex. E (attaching excerpts from the November 5, 2010 Deposition 







of Gregory D. Lowe at 164:7-19). ENA's conduct resulting in the Amended SBPOs and its 
acceptance of the SBPOs without protest was a breach of the Teaming Agreement by ENA. 
III. STANDARD OF REVIEW 
ENA moved for summary judgment under I.R.C.P. 56, which provides in relevant part: 
The judgment sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. 
If the moving party has shown that there are no disputed facts, then the non-moving party "must 
respond to the summary judgment motion with specific facts showing there is a genuine issue for 
trial." Samuel v. Hepworth, Nuengester and Lezmiz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 
(2000) (internal citations omitted). 
Upon consideration of a motion for summary judgment, the record must be liberally 
construed in the light most favorable to the party opposing the motion, and all reasonable 
inferences and concllusions must be drawn in that party's favor. Construction Management 
Systems, Inc. v. Assurance Co. of America, 135 Idaho 680, 682, 23 P.3d 142, 144 (2001). 
Accordingly, the Court must draw all reasonable inferences and conclusions in favor of Syringa. 
IV. ARGUMENT 
A. The Teaming Agreement is a Valid, Enforceable Contract 
The Teaming Agreement was a binding contract that ENA erroneously characterizes as 
an unenforceable agreement to agree. An agreement to agree arises where the parties "leave a 
material term for future negotiations"-i.e. where the future agre1ement is a condition precedent 
to the formation of a Icontract. Maroun v. Wyreless Systems, Inc., 141 Idaho 604, 614, 114 P.3d 
974,984 (2005). 
ENA argues the Teaming Agreement lacks the material terms of a final contract for the 




lEN, and is therefore unenforceable. Notably, ENA fails to cite ~l1Y case law analyzing the 
enforceability of a teaming agreement. Other jurisdictions have found teaming agreements9 
enforceable where, as in this case, (1) the parties manifest an intention to be bound by the 
teaming agreement, and (2) the teaming agreement contains sufficiently definite terms. See 
ATACS Corp. v. AIRTACS Corp., 15 F.3d 659, 667 (3rd Cir. 1998). 
The fact that the parties never finalized an implementing 
subcontract is usually not fatal to enforcing the teaming agreement 
on its own-if the parties intended the teaming agreement itself to 
constitute a binding agreement that enumerated definite terms of 
behavior governing the parties during, or even after, the bidding 
proce5§. Such terms might include the subcontractor's assistance in 
the prime contractor's proposal in return for the prime contractor's 
delive!Y.Qf an agreeable subcontract. Or, the parties might promise 
to work exclusively with each other in preparing the bid for the 
government contract. 
Id. (internal citations omitted) (emphasis added). 
For example, in EG & G, Inc. v. The Cube Corporation, 2002 WL 3195021 (Va. Cir. Ct. 
Dec. 23, 2002), a Virginia state court held that the teaming agreement, which provided that EG 
& G would substantially assist in preparing Cube's bid in exchange for being named the key 
subcontractor, was enforceable. In EG & G, NASA and the Navy sought bids for "the 
procurement of operations and maintenance support services" at one of NASA's flight facilities. 
The procurement was a small business set aside. EG & G, 2002 WL 3195021, at * 1. Neither 
EG & G nor Cube could independently bid on the procurement because EG & G did not qualify 
as a small business, while Cube lacked the necessary expertise. Id. at *1-3. Accordingly, the 
parties entered into a teaming agreement, under which EG & G agreed to assist Cube in 
preparing its bid and Cube agreed that EG & G would subcontral~t to Cube if Cube won the 
9 A "teaming agreement" is not a term with a "fixed meaning"; it can include an arrangement, memorandum of 
understanding, joint-venture agreement, strategic alliance or other collaboration under which the signatories 
cooperate to pursue a particular contract. Cable & Computer Tech., Inc. v. Lockheed Sanders. Inc., 213 F.3d 1030, 
1034-35 (9th Cir. 2000). 
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contract. Id. After Cube won the contract, the parties were unab~e to agree on the terms of the 
subcontract and EG & G sued for specific performance. Id. at *3-5. 
In determining whether the teaming agreement was an enforceable contract, the court in 
EG & G primarily focused on whether the parties intended to enter into a binding contractual 
relationship. Importantly, the teaming agreement required the parties to do more than just 
"negotiate in good faith" to arrive at a final subcontract. 
Most importantly, the agreement was not that EG & G "might" be 
a subcontractor "if' an agreement were worked out, but "would" 
be a subcontractor pursuant to previously agreed upon terms as to 
job responsibilities, compensation, and duration. 
Id., at *9. Further, the plain intent of the language of the teaming agreement and the proposals 
submitted to NASA demonstrated that EG & G, as Cube's "principal subcontractor", was an 
integral and necessary component to executing the contract awarded to Cube. 
[I]n the context of Teaming Agreements, the court may examine 
the parties' conduct, including any proposals submitted in response 
~:)Vernment RFP, to ascertain whether they intended that the 
proposed subcontractor receive a subcontract upon award to the 
prime. The language of both the Teaming Agreement and the 
subsequent proposals submitted to NASA makes clear that it was 
the plain intent of both EG & G and Cube that EG & G would be 
awardl~d a subcontract upon Cube's award of the WICC project. 
... EG & G was more than just a name arbitrarily included in 
Cube's Initial and Final Proposals. EG & G's abilities and 
experience were touted throughout Cube's proposals submitted to 
NASA~. Moreover, EG & G was described as Cube's "principal 
subcontractor," and a large part of the "Cube Team", and was 
named as the company that would be responsible for several of the 
SOWs. 
* * * 
In sum, the Court finds both the reqmsite intent and 
sufficient criteria to enforce the Teaming Agreem(:nt. 
Id., at *11-12 (internal citations omitted) (emphasis added); see also Operations Management 
International v. Tengasco, Inc., 35 F. Supp.2d 1052, 1056 (E.D. Tenn. 1999) (determining 







teaming agreement was a binding "agreement to team up, to cooperate, and to pursue a common 
goal" based on the contract terms which included mutual promises of both parties and a 
statement that should aMI receive a public contract, "Tengasco ~vill be a subcontractor to aMI 
and will perform the management, operation and maintenance ..."). 
Like the parties in EG & G, Syringa and ENA entered into a binding Teaming Agreement 
to pursue the common goal of obtaining a government contract and to govern their 
Prime/Subcontractor relationship in the event of success. See Jotmston Aff., Ex. 6 - Teaming 
Agreement. As in EG&G, there appears to be no dispute that the Teaming Agreement was a 
valid, enforceable agreement to collaborate in the submission of a proposal in response to the 
lEN RFP. 
The Teaming Agreement also, however, is sufficiently definite and manifests the 
intention of ENA and Syringa to be bound upon the award of any contract (or SBPO) in 
connection with the IEN RFP. This intention is made clear by the definitions of Prime Contract 
and Project and the first non-definitional paragraphs 2(a) and 2(b). 
Prime Contract is defined as "the resultant contract(s) between ENA and/or Syringa with 
the State ofIdaho regarding the Project". Johnston Aff., Ex. 6 - Teaming Agreement, at § l(b). 
Project is defined, in tum, as "that certain request for proposal, request for quotation, invitation 
for bid, or similar invitation for (i) the provision of products or se:rvices in connection with the 
State ofIdaho Request for Proposal RFP02160 to construct the Idaho Education Network 
("lEN") and (ii) services provided under the Prime Contract. ld. at § l(c). SBPOI309, issued to 
ENA on January 28, 2009, was a "resultant contract between ENA and the State of Idaho" 
concerning the provision of products or services in connection with the State of Idaho Request 
for Proposal RFP02160 and was, therefore, a Prime Contract under the Teaming Agreement. 
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In addition to meeting the definition of Prime Contract, SBP01309 also fell directly 
within at least one of the provisions of conditional paragraph 2(a) and its companion 2(b) in the 
Teaming Agreement that governed the post-award Prime/Subcontractor relationship between 
ENA and Syringa. Those paragraphs, which follow the heading "Teaming", make it clear that 
Syringa and ENA shall, like EG&G and Cube, "enter into an agre:ement" after contract issuance 
and defines the material terms of that agreement: 
(a)	 Purpose. ENA is seeking to become either (i) the prime contractor for the 
Project or (ii) the prime contractor for the portion of the Project which 
provides all services to schools and libraries. If ENA or Syringa are 
awarded the Prime Contract, ENA and Syringa shall enter into an 
agreement pursuant to which Syringa shall provide connectivity services 
statewide to ENA. The purpose of this agreement is to define the parties' 
respective rights and obligations in connection with the Proposal, the 
Project, and the Prime Contract. 
(b) Relationship. The parties agree that, as between the parties, ENA will be 
the prime contractor for either (i) the Project or {ii) the prime contractor 
for tht;; portion of the Project which provides all services to schools and 
librari(~s, and, if ENA wins the Prime Contract, Syringa will provide 
connectivity services in connection with the Project. The parties are and 
will he independent contractors with respect to this agreement and the 
Project. 
Id.	 at § 2(a) & (b). 
Paragraphs 2(a) and 2(b) each recognize the possibility of a multiple award by describing 
the portion of the Project which provides all services to schools and libraries separately from the 
Project and provides, disjunctively, that if ENA is awarded the Project or "the portion of the 
Project which provides all services to schools and libraries" that "Syringa shall provide 
connectivity services statewide to ENA". Award of the Project, therefore (which occurred with 
the issuance ofSBP01309) or award of "the portion of the Projec:t which provides all services to 
schools and libraries'" (which occurred with the February 12,2009 designation of ENA as the 
exclusive lEN E-Rate provider) satisfied all remaining conditions precedent to the post-proposal 










obligations of the parties to the Teaming Agreement. 
Syringa was responsible, pursuant to paragraph 2(a) to provide connectivity services 
statewide. The description of these services in the Teaming Agf(~ement falls into two categories, 
"backbone" and "last mile". ENA dismisses these categories as "irrelevant" on page 7 of its 
Memorandum. The categories of "backbone" and "last mile connectivity" are, however, highly 
relevant because Syriinga was contractually bound only to provide statewide backbone but had an 
irrevocable "first opportunity and first right of refusal to provide last mile circuits" as to the 
Project. 
Syringa's obligation to provide statewide backbone, together with other designated 
services, is clearly established by Section 3(c) of the Teaming Agreement: 
(c) Syringa Responsibilities. If ENA wins the Project as provided 
in Section 2(a) above, in connection with performing the Prime 
Contract, Syringa shall be responsible for: providing the statewide 
backbone for the services, (ii) providing and operating a network 
operations center for the backbone, (iii) providing for co-location 
of core network equipment, (iv) procuring and owning all customer 
premises equipment not provided by ENA, (v) c:oordinating field 
service non-school or library sites, (vi) managing the customer 
relationship for non-school or library sites, and (vii) procuring, 
managing and provisioning last mile circuits or non-school or 
library sites. 
Id. at § 3(b) & (c) (emphasis added). 
The distinction between "backbone" and "last mile connectivity", which ENA's motion 
disregards as irrelevant, goes to the heart of the enforceability of the Teaming Agreement 
because it demonstrates what terms were material, and needed to be included, and what terms 
were not material and could be left for later resolution. Because Syringa was only obligated, 
under Section 3(c) of the Teaming Agreement, to provide backbone connectivity, the only price 
term that is material to the enforceability of the Teaming Agreement is the price term for 
backbone. That term was provided to ENA by Syringa employee Kevin Johnsen pursuant to 
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Section 2(c) of the Tc:::aming Agreement. See Affidavit of Kevin Johnsen in Support of Plaintiffs 
Opposition to ENA's Motions for Partial Summary Judgment ("Kevin Johnsen Aff."), at ~~ 4­
8; see also SOF p. 4. 
Other terms, including price terms for last mile connectivity, timing and related matters 
were not material to the determination of "what acts are to be performed and when performance 
is complete". Information concerning those terms, however, was also accepted by ENA and 
adopted into the lEN Alliance Proposal. See Kevin Johnsen Aff. The Teaming Agreement is not 
an integrated agreement in that it does not expressly supersede or exclude prior or 
contemporaneous agreements. In fact, by referencing the lEN RFP and the requirement of 
Syringa to provide information for the lEN Alliance Proposa,l th(: intent and agreement of the 
parties on material terms (such as the backbone price term) can be and are evidenced outside the 
four comers of the contract. 
As to the remaining details such as order placement and mechanics of payment, the 
Teaming Agreement did NOT require that Syringa and ENA merdy "negotiate in good faith" to 
finalize the terms of the contemplated subcontract agreement. ENA and Syringa were 
contractually obligated by Section 3(a) of the Teaming Agreement to execute a final agreement 
to address "any required flow down provisions" of the prime contract after ENA received a 
contract for the lEN work. Johnston Aff., Ex. 6 - Teaming Agreement, at § 3(a). Finalizing the 
flow-down provisions was not a material term left open to negotiations. See SOF pp. 4, 5. 
Rather: 1) Syringa obligated itself to a firm backbone price and multiple site specific last mile 
connectivity prices which it quoted to ENA; 2) those prices were used as part of lEN Alliance's 
cost proposal in response to lEN RFP 02160; and, 3) the flow-down of how the money would be 
handled between the partners depended upon how and what the State and E-Rate required. Id. 
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While Syringa and ENA agreed on how much of the cost proposal was for connectivity, 
and how much for E-Rate management, how payment for their services would be made under the 
prime contract, or "flow-down" depended on the actual funding n:~ceived by DOA for the lEN 
implementation and E-Rate requirements and the rate of implementation. These details were not 
material to the relationship between ENA and Syringa under the Teaming Agreement by which 
Syringa was designated as the statewide backbone provider and provided first opportunity to bid 
or match pricing for last mile. [d. 
In summary, the Teaming Agreement is not an "agreement to agree". It did not leave any 
material terms to future negotiations nor did it merely require the parties to negotiate a final 
contract in "good faith". Rather, the Teaming Agreement required ENA and Syringa to work 
together to fulfill the terms of the lEN Alliance Proposal once ENA received a contract (i.e. 
SBPO 1309) for the lEN work. For these reasons, the Court should determine the Teaming 
Agreement was a valid, enforceable contract between ENA and Syringa. 
B.	 The State's Actions Did Not Terminate the Teaming Agreement 
ENA's argument that the State rejected the lEN Alliance Proposal is premised on two 
fundamental misconceptions: 1) that the initial SBP01309 issued to ENA on January 28, 2009 
and the February 12,2009 designation of ENA as the exclusive lEN E-Rate provider did not 
satisfy all conditions precedent to the Teaming Agreement; and 2) that the Amended SBPOs 
were issued in compliance with Idaho procurement law. Each is discussed below. 
1.	 The State Accepted the lEN Alliance Proposal by Issuing SBP01309 
toENA 
The Teaming Agreement states that it will terminate only upon any of the following 
events: 






(i)	 the customer formally and finally rejects the Proposal or 
cancels the Project; 
(ii)	 Either party notifies the other that it is ceasing its efforts with 
respect to the Project, however such a noti:fication shall not 
absolve either party of its obligations under Section 2(e) and 
2(g) above; 
(iii) the anniversary of this agreement in the abst:nce of an award, 
extension, cancellation, or withdrawal of the Project; 
(iv)	 mutual written agreement of the parties; or 
(v)	 execution of the service agreement contemplated in Section 
3(a) below. 
Johnston Aff., Ex. 6 -- Teaming Agreement, at § 2(h) (emphasis added). Further, the teaming 
agreement could be amended or waived only by an additional signed writing. Id. at § 4. 
There is no evidence in the record that the State "formally and finally" rejected the lEN 
Alliance Proposal. The State did not find the lEN Alliance Proposal to be non-responsive nor 
did the State disqualify the Proposal from consideration. See SOF p. 3. To the contrary, the 
State affirmatively accepted the lEN Alliance Proposal on January 20, 2009, issued SBP01309 
for the lEN work to ENA on January 28, 2009 and designated ENA as the exclusive IRN E-Rate 
provider on February 12,2009 as contemplated by Section 2(a) of the Teaming Agreement. 
2.	 The State's Issuance of the Amended SBPOs, in Violation of Idaho 
Procurement Law, Did not Terminate the Teaming Agreement 
The Idaho procurement statutes generally direct the State to award procurement contracts 
to the "lowest responsible bidder". See Idaho Code §§ 67-5715 and 67-5745D; see also IDAPA 
38.05.01. The multiple award exception to the "lowest responsible bidder" requirement was first 
created by the Idaho Legislature in 1996 for "same or similar information technology property". 
The exception, which is codified in Idaho Code § 67-5718A, was expanded in 2001 to apply 
generally to all "same or similar property". That statute describes the property and 
circumstances to which it may be applied as follows: 







67-57l8A. ACQUISITION OF PROPERTY BY CONTRACT -­
AWARD TO MORE THAN ONE BIDDER ..- STANDARDS 
FOR MULTIPLE AWARDS APPROVAL BY 
ADMINISTRATOR. 
(l) Notwithstanding any provIsIOn of this chapter to the 
contrary, the administrator of the division of purchasing may make 
an award of a contract to two (2) or more bidders to furnish the 
same or similar property where more than one (l) contractor is 
necessary: 
(a) To furnish the types of property and quantities required 
by state agencies; 
(b) To provide expeditious and cost-efficilent acquisition of 
property for state agencies; or 
(c) To enable state agencies to acquire property which is 
compatible with property previously acquired. 
I.C. § 67-57l8A (emphasis added). 
Idaho Code § 67-57l8A provides that multiple awards may be made to more than one 
bidder, only to acquire the same or similar property. Where, on the other hand, the State intends 
to acquire property that is not "the same or similar" it is clear, from the plain language of the 
Statute, that a multiplle bidder award is not appropriate. See State v. Mubita, 145 Idaho 925, 940, 
188 P.3d 867, 882 (2008) ("When construing a statute, the focus of the Court is to determine and 
give effect to the intent of the legislature .... The language of the statute must be given its plain, 
obvious and rational meaning. Unless the result is palpably absurd, this Court assumes the 
legislature meant what is clearly stated in the statute.") (internal citations omitted). 
Consistent with the plain language ofIdaho Code § 67-57l8A, the actual practice of the 
State has been to use multiple award contracts to provide agencies with the ability to select the 
same or similar prop~:rty from a group of vendors that makes the greatest sense for that agency at 
that location. Multiple bidder awards have been made, for example, for the acquisition of body 
armor, court reporting services, fuel, photocopiers, vehicles, offic:e furniture and other groups of 














The Amended SBPOs Violate Idaho Code § 67-5718A 
The lEN RFP sought proposals for a comprehensive, end-to-end solution to provide E-
Rate and connectivity services to schools and libraries for the lEN and to Idaho administrative 
agencies for IdaNet. The lEN Alliance and Qwest proposals each offered a comprehensive 
solution for the lEN Project. In a letter dated January 20, 2009, the DOA stated its intent to 
award the lEN Project contract to both ENA and Qwest. See Hayes Aff., Ex. K. On January 28, 
2009, the DOA awarded two virtually identical SBPOs (SBPOI308 to Qwest and SBP01309 to 
ENA) by which ENA and Qwest were, like multiple approved furniture vendors, contracted to 
provide the full spectrum of services requested by the lEN RFP. See Hayes Aff., Exs. Land M. 
Less than a month later, however, the DOA issued Amended SBPOs that are not for the same or 
similar services and which direct ENA and Qwest to each provide totally different property and 
services to the lEN Project. See Hayes Aff., Exs. N and O. 
The Amended SBPOs do not provide for the acquisition of the "same or similar property" 
for the lEN Project, were issued in violation ofIdaho Code § 67-5718A and are void as a matter 
of law pursuant to Idaho Code § 67-5725. See I.e. § 67-5725 ("All contracts or agreements 
made in violation of the provisions of this chapter shall be void"); see also South Tacoma Way, 
LLC v. State, 146 Wash.App. 639, 650, 191 P.3d 938, 944-45 (Wash. Ct. App. 2008) ("An 
administrative agency has only those powers expressly granted or necessarily implied by statute. 
When a state agency enters into a contract that. .. violates public policy or a statutory scheme, 
the contract is void and unenforceable."). 
Because the Amended SBPOs were issued in violation Idaho procurement law and are 
10 A listing of the multi-wndor awards currently in effect with the State ofidaho is attached to the February 23, 
2010 Affidavit of Susan Heneise as Exhibit 1. 





void, they could not, as a matter oflaw, constitute a rejection of the lEN Alliance Proposal, 
amend the contract that was represented by SBP01309, or result in termination of the Teaming 
Agreement. 
C. ENA's Performance is Not Excused by Failure of a Condition Precedent 
ENA mistakenly asserts that its performance under the Te:aming Agreement is excused 
due to failure of the condition precedent that the State award the entire lEN Project or the 
connectivity portion of the lEN project to the lEN Alliance. This. assertion is wrong and 
summary judgment on this basis must be denied for at least four reasons. First, the only 
condition precedent to the Teaming Agreement was the objective event of an award of a prime 
contract to ENA for the lEN Project that is stated in Section 2(a) of the agreement. That 
condition was satisfied by SBP01309 on January 28,2009 and by the February 12,2009 
designation of ENA as the exclusive lEN E-Rate service provider. 
Second, as explained above and in other briefing previously submitted in this case, the 
split of E-Rate services from connectivity effected by the Amended SBPOs is a violation of 
Idaho Code §67-5718A and void as a matter oflaw. Third, acceptance of the ENA position that 
the Teaming Agreement requires award of the entire lEN Project or the connectivity portion of 
the lEN Project is a reasonable interpretation renders the Teaming Agreement ambiguous and the 
intention of the parties a question of fact to be resolved by the jury. See Bondy v. Levy, 121 
Idaho 993, 997 (1992)("where a contract is determined to be ambiguous, the interpretation of the 
document presents a question of fact which focuses upon the intent of the parties."). See also 
Albee v. Judy, 136 Idaho 226, 252 (2001); Luzar v. Western Surety Co., 107 Idaho 693, 697 
(1984). 










Fourth, whether the issuance and the acceptance of the Amended SBPOs by ENA was a 
matter over which ENA had control is a question of fact to be resolved by the jury. It is clear 
that ENA knew the SBPOs would be amended, participated in sending language for the 
amendments to the DOA and accepted the benefits of the Amended SBPOs by participating in 
the lEN project after they were issued. If the issuance of the Am(~nded SBPOs resulted in the 
failure of a condition precedent in the Teaming Agreement, the issue whether ENA made efforts 
that caused failure of the condition precedent to happen presents also a question of fact. Where 
there is a failure of a condition precedent through no fault of the parties, no obligation of 
performance arises under the contract. Wade Baker & Sons Farms, 136 Idaho at 935, 42 P.3d at 
718. "However, when the happening of the event is within the exclusive or partial control of the 
party whose obligation is conditioned upon the event, its nonoccurrence will not always excuse 
the obligor's performance." Id. (emphasis added). "Where a party has control over the 
happening of a condition precedent, he must make a reasonable effort to cause the condition to 
happen." Dengler, 141 Idaho at 129, 106 P.3d at 454; Johnson v. Lambros, 143 Idaho 468, 474, 
147 P.3d 100,106; Schlueter v. Nelson, 74 Idaho 396, 399, 263 P.2d 386, 387 (1953)). Where a 
party is the cause of the failure of a condition precedent, he cannot take advantage of the failure. 
Dengler v. Hazel Blessinger Family Trust, 141 Idaho 123, 129, 106 P.3d 449,454 (2005) (citing 
Fish v. Fleishman, 87 Idaho 126, 133,391 P.2d 344,348 (l964)). 
In this case, ENA had at least partial control over whether ENA and/or Syringa was 
awarded the connectivity portion of the lEN project, and had an obligation to make a "reasonable 
effort" to ensure either one or both received connectivity work. However, ENA clearly failed to 
make such "reasonable efforts." 









Rather than advocate for the lEN Alliance or Syringa, ENA actively contributed to the 
exclusion of Syringa from lEN work. As set forth in the above Factual Background, ENA 
provided suggestions to the proposed amendments which did not include Syringa; told Greg 
Zickau the State did not need to worry about the Teaming Agreement being an impediment to 
issuance of the Amended SBPOs; and accepted the benefits of the Amended SBPOs. 
In Wade Baker & Sons Farms, the Court determined the nonoccurrence of a condition 
precedent was wholly or partially within the control of the Defendants, and that, therefore, the 
Defendants had an obligation to make a reasonable effort to bring about the occurrence of the 
condition. 136 Idaho at 925, 42 P.2d at 718. In Wade, Baker Farms negotiated with a farmer to 
lease land, but before signing the lease, agreed to sell its option to LDS Corporation, with the 
understanding that tht~ farmer would lease the land from LDS Corporation, who would tum over 
the money to Baker Farms. Id. at 924, 42 P.2d at 717. LDS Corporation's obligation to pay the 
rent to Baker Farms was conditioned upon its receipt of rent from the farmer, which was 
conceded by the parties. Id. at 925, 42 P.2d at 718. The farmer began farming the land and told 
LDS Corporation that he was paying the rent directly to Baker Farms. Id. at 924, 42 P.2d at 717. 
LDS Corporation did not investigate further or collect rent, and did not pay Baker Farms. Id. 
When Baker Farms sued LOS Corporation, LDS Corporation moved for summary judgment, 
asserting, in part, its performance was excused due to failure of the condition precedent. Id. The 
Court denied summary judgment, citing the existence of several outstanding questions of fact, 
and determined that collecting rent from the farmer was wholly or partially within the control of 
the LDS Corporation.. Id. at 926-27, 42 P.2d at 719-20. Ultimately, the Court remanded the case 
to explore whether LDS Corporation had breached an implied obligation to take reasonable steps 
to collect the rent or had materially contributed to the nonoccurrence of this condition precedent. 





Id. at 929, 42 P.2d at 722. Like the Defendants in Wade, ENA had a responsibility to make 
"reasonable efforts" to provide Syringa with connectivity work, but failed to do so. 
D.	 ENA's Performance under the Teaming Agreement is not Excused Due to 
Frustration of Purpose 
Finally, ENA argues that its performance under the Teaming Agreement should be 
excused due to frustration of purpose. However, a party cannot shelter behind the doctrine of 
frustration when it helped create the frustration. Rstmt 2d Contracts § 265. By failing to 
advocate for the lEN Alliance, as the Alliance's sole spokesperson, evidenced particularly by 
ENA's failure to protest the Amended SBPOs, ENA breached the: Teaming agreement and 
helped create the very frustration it now attempts to take advantage of. Moreover, the doctrine of 
frustration of purpose does not apply where the frustration was foreseeable or not sufficiently 
severe. The case law simply does not support excusing ENA's performance under the Teaming 
Agreement due to frustration of purpose. 
Idaho's Courts have had few opportunities to explore the doctrine of frustration of 
purpose. The Restatement explains frustration of purpose as: 
Where, after a contract is made, a party's principal purpose is 
substantially frustrated without his fault by the occurrence of an 
event the non-occurrence of which was a basic assumption on 
which the contract was made, his remaining duties to render 
performance are discharged, unless the language or the 
circumstances indicate the contrary. 
Rstmt 2d Contract § 265 (emphasis added). "The frustration principle operates in a proper 
situation to excuse a promisor's duty of performance if some supervening event has destroyed 
the value of the counter-performance bargained for by the promisor, even though the counter-
performance is still literally possible." Twin Harbors Lumber Co. v. Carrico, 92 Idaho 343, 348, 
442 P.2d 753, 758 (1968). For a party to be excused from his obligations under a contract, the 
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party must show: 1) the party's principal purpose in making the contract is frustrated without that 
party's fault; 2) the frustration was substantial or severe; and 3) the event causing the frustration 
was not foreseeable to the parties when they entered into the agreement. Lindner v. Meadow 
Gold Dairies, Inc., 515 F.Supp.2d 1154 (D. Hawai'i 2007); Rstmt 2d Contracts § 265. 
Additionally, the frustration must be substantial, or "so severe that it is not fairly to be regarded 
as within the risks that he assumed under the contract." Rstmt 2d Contracts § 265, cmt a. See In 
re Acceptance Ins. Companies Inc., 567 F.3d 369, (8th Cir. 2009); Citgo Petroleum Corp. v. 
Ranger Enterprises, Inc., 632 F.Supp.2d 878 (US Dist.WI, 2009); NPS, LLC v. Ambac Assur. 
Corp., 706 F.Supp.2d 162 (D.Mass., 2010). 
The doctrine does not apply where the risk of the event that has supervened to cause the 
alleged frustration was reasonably foreseeable and could and should have been anticipated by the 
parties and provision made for it in the agreement. AmJur. § 653. In re SFD @ Hollywood, 
LLC, 411 B.R. 788 (Bkrtcy.S.D.Fla.,2009); Warner v. Kaplan, 892 N. Y.S.2d 311 (App. Div. 1st 
Dep't 2009); Faulconer v. Wysong and Miles Co., 155 N.C. App. 598,574 S.E.2d 688 
(2002);Chicago, M, Sf. P. and Pac. Ry. v. Chicago & N. W Trans. Co., 82 Wis.2d 514, 263 
N.W.2d 189 (1978). As a rule, "a contract is not invalid, nor is the obligor discharged from its 
binding effect, because the contract turns out to be difficult or burdensome to perform." Home 
Design Center-Joint Venture v. County Appliances ofNaples, Inc., 563 So.2d 767, 769-70 (Fla. 
2d DCA 1990). The doctrine should not be invoked lightly in order to relieve a party of its 
contractual duties; rather, the evidence must be clear, convincing, and adequate. Days Inn of 
America, Inc. v. Patel, 88 F. Supp. 2d 928 (C.D. Ill. 2000). 








1.	 The Alleged Frustration was not So Severe as to Invoke the Doctrine 
of Frustration of Commercial Frustration and the Issuance of the 
Multiple Award was Foreseeable 
ENA cannot satisfy the second and third elements of frustration of commercial purpose 
because the alleged frustration was not so severe as to support tht:: excuse, and the issuance of the 
multiple award was f()[eseeable, because the DOA reserved the right to split the award in the 
RFP. 
When Idaho's Courts have addressed frustration of purpose, they have declined to accept 
it as an excuse for bn:ach of contract. In Twin Harbors Lumber Co. v. Carrico, 92 Idaho 343, 
442 P.2d 753 (1968), a mill agreed to give a land-purchaser funds to purchase land covered with 
trees. In return, the land-purchaser was to clear the land and give the trees to the mill. The 
parties executed notes secured by mortgages on the land. Each mortgage contained a clause, 
stating in part, '" It is the contemplation of the parties hereto that the said promissory note is to be 
paid out of the procet::ds derived from the sale of the timber now being on the above described 
real property; '" ld. ail 346, 442 P.2d at 756. An agreement between the parties also stated that 
'''by the terms of said mortgage, the indebtedness is to be paid from the proceeds of the sale of 
the timber .... '" ld. After making payments in this way for roughly two years, the mill closed. 
The subsequent holder of the note demanded payment on the remainder of the note from the 
land-purchaser. ld. at 347, 442 P.2d at 757. However, the land-purchaser refused to pay on the 
note, arguing that the continued existence of the mill was necessary to paying off the debt. ld. 
The Idaho Supreme Court recognized the land-purchaser was invoking the doctrine of frustration 
of contract purpose, and held that the doctrine could not be invoked to excuse the land­
purchaser's duty to pay off the note. ld. at 348, 442 P.2d at 758. The Court upheld a district 
court ruling that payment via trees was simply one method of available payment, and that the 













mill closure did not discharge the land-purchaser's duty to repay the borrowed funds. The Court 
noted evidence showing two other mills existed within forty miles of the mortgaged land, but 
that the land-purchaser failed to seek out an alternative market for the timber, that a third note 
between the parties, containing a similar contemplation provision, had been paid off by the land­
purchaser in cash, and that the land-purchaser had sought a loan from independent sources to 
satisfy the note when it first became due. Id. at 347, 442 P.2d at 757. 
Similarly, in Rasmussen v. Martin, 104 Idaho 401,406,659 P.2d 155, 160 
(Ct.App.1983), the Idaho Court of Appeals upheld a district court ruling that a party to a contract 
was not excused from performance due to frustration of purpose. Rasmussen was a realtor who 
had handled several real estate transactions for Martin. The two entered into an agreement 
entitling Martin to future brokerage services by Rasmussen with a value up to $10,000, with the 
understanding that the $10,000 entitlement would be void if the service was not used. Following 
the agreement, Rasmussen handled several real estate transactions for Martin, but Martin chose 
to defer his $10,000 credit each time, and paid Rasmussen a commission, instead. Subsequently, 
Rasmussen and Martin became embroiled in a lawsuit over an unrelated issue. Though 
Rasmussen acknowledged a continuing obligation to Martin, and remained ready and willing to 
perform under the terms of the agreement, Martin argued that the obligation should be treated as 
a debt for $10,000, which Rasmussen should pay him. Martin contended that, following the 
lawsuit, his relationship with Rasmussen had so deteriorated that they were unable to trust one 
another, and that, therefore, the intent of the exchange agreement would be defeated if Martin 
was forced to engaged Rasmussen's services. The Court held that the parties were not excused 
from performance under the agreement, stating: 
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As a general rule, relief from a provision of a contract, in order to 
avoid frustration of the contract's underlying purpose, will not be 
granted where the claimed grounds of frustration are merely 
personal to one of the parties. The frustration must be objective, 
rather than subjective, in nature. 
The Court went on to explain that, because there was no objective evidence that Rasmussen was 
untrustworthy, and no objective evidence that bitterness over the lawsuit would interfere, there 
was no objective frustration. 
Additionally, Courts outside Idaho have held, a party's breach is not excused due to 
frustration of purpose simply because the government acted in a way which made performance 
under a contract difficult or burdensome. In Lindner v. Meadow Gold Dairies, Inc., the United 
States District Court refused to excuse a party from performance under a contract due to 
frustration of purpose simply because compliance with law would be inconvenient and expensive 
and the event causing the alleged frustration was foreseeable. 515 F.Supp.2d at 1160-63. In 
Lindner, a dairy operated on leased land upstream from a ranch. The ranch was sold to an 
individual who built a large private estate on the property. The estate owner complained that the 
dairy was violating the Clean Water Act, and threatened to file citizen's lawsuit. The dairy 
contacted the agency responsible for administration of the Clean Water Act seeking an official 
opinion, but the agency declined to give one. Fearing the impending lawsuit, the dairy closed, 
terminating the lease almost thirteen years early. The lease contained a liquidated damages 
clause for early termination. The leasor sought damages against the dairy. In response, the dairy 
argued that, because the only permissible use of the land under the terms of the lease was the 
operation of a dairy, the purpose was frustrated when the downstream parcel was sold to the 
estate owner. The Court held that, facing increasing costs and hardships associated with the 
tenancy were "the hallmarks of the risks of business, not excuses for breach of contract." Id. at 
1162. The court noted that, while complying with the Clean Watl::lr Act and other laws might 






make the dairy's performance under the lease more expensive or even unprofitable, it did not 
severely or substantially frustrate the purpose of the lease. The Court noted, "'Inconvenience, 
unprofitability, and unexpected income reductions or cost increases will usually not suffice'" to 
invoke frustration of purpose. Id, quoting Corbin on Contracts § 77.4. The Court further stated 
that the dairy's "decision to terminate the lease-rather than incur the expenses of complying with 
federal law-may indeed have been fiscally prudent, but it does not provide a legal basis excusing 
[the dairy] from its contractual obligations. Moreover, the Court held that the event which 
caused the alleged fmstration - the threat of a lawsuit for violation of the Clean Water Act - was 
foreseeable at the time the dairy entered into the lease. 
Similarly, the Court of Federal Claims upheld monetary damages imposed on timber 
companies that failed to harvest timber on federal land as contracts required, when federal 
monetary policy led to a precipitous drop in lumber prices in Seaboard Lumber Co.. et al. v. 
United States, 41 Fed.Cl. 401 (1998). In rejecting the timber companies' argument that their 
performance was excused due to frustration of purpose, the Court held that both the timber 
company and the fon:~st service bore some risk of fluctuation in the market when they entered 
into the contract, and the fact that government policies caused tht:: market to fluctuate could not 
be used to support a c:1aim of frustration of purpose. Id. at 406, 418. 
Likewise, the Alaska Supreme Court rejected a party's defense to breach of contract 
based on frustration of commercial purpose because the frustrating event was foreseeable in 
United States Smelting, Refining and Mining Co. v. Wigger, 684 P.2d 850, 857 (Alaska, 1984). 
In that case, a family owned land used for mining and leased it to the United States Smelting, 
Refining and Mining Co for gold mining. The family sold the property to a party who sought to 
use it for gravel mining. The gravel miner sought to have the gold mining company's mineral 







lease declared null and void because the company had not mined gold on the land for many 
years, and according to their lease, this was grounds for termination of the lease. The gold 
mining company argued the purpose of the lease was commercially frustrated when the 
government prevented the price of gold from rising while the costs of gold recovery 
simultaneously rose. The Court rejected this excuse, concluding that this event was foreseeable, 
because the govemffil~nt regulated the price of gold, and that the parties assumed the risk that the 
government would ffl~eze the price of gold at $35 per ounce for many years. The Court 
explained '''frustration is no defense ifit was foreseeable ... .Ifthe event is foreseeable, there 
should be provision [<Dr it in the contract, and the absence of such a provision gives rise to the 
inference that the risk is assumed.'" Id. at 857, quoting 14 Cal.Jur.3d Contracts § 286 (1954). 
The Court further noted that a party seeking to avoid contract obligations due to frustration of 
purpose "must show total, or near total, destruction of the essential purpose of the transaction." 
Id. at 857, citing Rstmt 2d Contracts § 265. 
As in the cases above, the alleged frustration in this case -- the issuance of the Amended 
SBPOs - was not sufficiently severe to excuse ENA's breach of the Teaming Agreement. 
Moreover, the issuance of the multiple award was entirely foreseeable because the DOA reserved 
the right to make such an award in the RFP. See Hayes Aff., Ex. J - lEN RFP, § 2.0 defining 
award ("The state reserves the right to reject any or all proposals, whole or in part, or award to 
multiple bidders in whole or in part."). Therefore, ENA can satisfy neither the second nor third 
elements required to excuse its performance due to frustration of purpose. 
2.	 ENA Cannot Show its Purpose in Entering into the Teaming 
Agreement was Frustrated through No Fault of its Own 
Under the Teaming Agreement, ENA was the lEN Alliance's sole spokesperson. 
Johnston Aff., Ex. 6 -- Teaming Agreement, at § 2(d). As part of this role, ENA had an 





obligation to advocatl~ for the lEN Alliance's interests. However, ENA breached this obligation 
by failing to represent the Alliance during events surrounding the issuance of the Amended 
SBPO. As set forth in the above Factual Background, ENA among other things, told Greg 
Zickau the State did not need to worry about the Teaming Agreement; contributed language to 
the proposed Amended SBPOs; and failed to inform Syringa the State was considering amending 
the first SBPOs, so Syringa might attempt to advocate for the lEN Alliance or itself. 
Significantly, ENA's failure to advocate for the Alliance is evidenced by its failure to 
protest the Amended SBPOs. When the DOA issued the Amended SBPOs, ENA had three basic 
options. First, it could have advocated for the interests of the Alliance by protesting the 
Amended SBPOs and exhausting its administrative remedies, explaining that it was bound by the 
terms of the Teaming Agreement, and therefore could not operate: under the Amended SBPOs as 
contemplated by the DOA and Qwest without breaching the Teaming Agreement. Second, as the 
State's sole designated E-Rate provider, ENA could have informed the State that it was bound by 
the terms of the Teaming Agreement, and attempted to give connectivity work to Syringa, 
forcing the State to either assume operation under the first SBPOs, or seek to amend the E-Rate 
provider designation with the federal government. Third, ENA could have breached the 
Teaming Agreement and hoped that Syringa would not file a lawsuit. ENA's choice to breach 
the Teaming AgreelTLi~nt was a calculated business decision, but was not its only option. Rather, 
as the lEN Alliance's sole spokesperson, it should have advocated for the Alliance, which, at the 
very least, would have involved a protest of the Amended SBPOs. 
Assuming the Court's analysis in the July 23,2010 Substitute Memorandum Decision 
and Order is correct, lENA should have protested the Amended SBPOs when it became clear that 
to operate under them would cause ENA to breach the Teaming Agreement. Idaho Code § 67­









5733 provides guidance for challenging procurement awards, stating: "(c) A vendor whose bid is 
considered may, within five (5) working days following receipt of notice that he is not the lowest 
responsible bidder, apply to the director of the department of administration for appointment of a 
determinations officer." ENA contends that when the DOA issued the Amended SBPOs 
awarding the entire connectivity portion of the lEN to Qwest, the purpose of the Teaming 
Agreement was frustrated, and therefore, ENA should be excused from breach. However, as the 
lEN Alliance's sole spokesperson, ENA had a duty to challenge the Amended SBPOs, rather 
than simply complain after the fact that its hands were tied, and attempt to shelter behind the 
excuse of frustration. This is true particularly in light of the fact that ENA failed to inform 
Syringa about the Amended SBPOs, depriving Syringa of any opportunity to advocate for the 
Alliance, itself. Because the doctrine of frustration of purpose is not available to a party who 
contributed to the frustration, ENA's cannot use it as an excuse for its breach of the Teaming 
Agreement. 
Furthermore, pursuant to the express language of the lEN RFP, the fact that the State 
might make an multiple award was foreseeable. Therefore, ENA could have anticipated the 
multiple award, and may not benefit from the excuse of frustration of purpose, because, as stated 
above, the doctrine does not apply where the risk of the event that has supervened to cause the 
alleged frustration was reasonably foreseeable and could and should have been anticipated by the 
parties and provision made for it in the agreement. AmJur. § 653. In re SFD @ Hollywood, 
LLC, 411 B.R. 788 (Bkrtcy.S.D.Fla.,2009); Warner v. Kaplan, 892 N.Y.S.2d 311 (App. Div. 1st 
Dep't 2009); Faulconer v. Wysong and Miles Co., 155 N.C. App. 598, 574 S.E.2d 688 
(2002);Chicago, M, St. P. and Pac. Ry. v. Chicago & N. W Trans. Co., 82 Wis.2d 514, 263 
N.W.2d 189 (1978). 








Syringa does not contest that the issuance of the Amended SBPOs might have made 
ENA's ability to honor the Teaming Agreement difficult or burdensome. However, as Idaho's 
Courts held in Twin Harbors Lumber Co. and Rasmussen, the fact that a contract becomes 
difficult or burdensome to perform does not excuse performance. See Twin Harbors, 
Rasmussen; see also Home Design Center-Joint Venture v. County Appliances ofNaples, Inc., 
563 So.2d 767, 769-70 (Fla. 2d DCA 1990) (holding "a contract is not invalid, nor is the obligor 
discharged from its binding effect, because the contract turns out to be difficult or burdensome to 
perform"). As the Eleventh Circuit stated, "It is not the function of the courts to 'rewrite a 
contract or interfere with the freedom of contract or substitute the:ir judgment for that of the 
parties thereto in order to relieve one of the parties from the apparent hardship of an improvident 
bargain.'" Marriott Corp. v. Dasta Constr. Co., 26 F.3d 1057, 1068 (lIth Cir.1994). 
II. CONCLUSION 
For these reasons, Syringa respectfully requests the Court deny ENA summary judgment. 
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I. INTRODUCTION 
On Decemher 22,2010, Education Networks of America ("ENA") filed a Memorandum 
in Support of its December 13,2010 Second Motion for Summary Judgment wherein it asserts a 
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jury would have to speculate as to the cause and amount of any damage Syringa suffered as a 
result of ENA's bn:~ach. ENA asserts that a jury could only speculate concerning Syringa's 
damages as a result of ENA's breach of contract because it is uncertain how much work would 
have been assigned to ENA and thus Syringa. The facts, however, demonstrate that the State 
designated ENA as the exclusive lEN E-Rate services provider and that Syringa, in tum had the 
contractual right under the Teaming Agreement to be the sole provider of the backbone services 
necessary to the provision of the lEN E-Rate services. The agreed charge for these statewide 
backbone services, from the start of implementation was $83,800.00 per month. (Affidavit of 
Kevin Johnsen "Jolmsen Aff." Ex. 3). This backbone payment represents the minimum, 
ascertainable loss sustained by Syringa as a result of ENA's bn~ach of the Teaming Agreement. 
Further, if Syringa provided "last mile connectivity," every site that was connected to that 
backbone would pay a Non-Recurring Charge at the time of connection and a Monthly Recurring 
Charge from and after the date of connection. (Johnsen Aff. ~ 7). Those backbone charges were 
provided by Syringa to ENA, agreed upon and included in the lEN Alliance proposal signed by 
ENA. 
The jury willI not have to speculate how much work would have been assigned to 
Syringa-Syringa had the contractual right to perfonn all ofth(~ backbone work for E-Rate 
services from the date of implementation forward. ENA may dispute the nature of ENA's 
breach, but genuine issues of material fact exist concerning the existence and amount of damages 
which preclude the entry of summary judgment on the basis that no damage can be proven. 
ENA's motion must, therefore, be denied. 






I. FACTUAL BACKGROUND 
Syringa and ENA entered into a binding Teaming Agreement to govern the preparation 
of their response to the Idaho Education Network ("lEN") Request for Proposals (the "lEN RFP" 
or "RFP02160") and post-award provision of E-Rate and conm~ctivity services 1) to schools and 
libraries for the lEN and 2) to Idaho administrative agencies for IdaNet. The ENA/Syringa 
response to the lEN RFP was submitted in the name of the lEN Alliance and was signed by ENA 
as the proposed prime contractor (the "lEN Alliance Proposal").! See Affidavit of Greg Lowe 
(February 23, 2010) ("Lowe Aff.), ~ 15, Exhibit 3. Qwest submitted a competing proposal. 
The Teaming Agreement provided, among other things" that Syringa would provide 
connectivity servicc~s statewide to ENA "if ENA became either "the prime contractor for the 
Project" or "the prime contractor for the portion of the Project which provides all services to 
schools and librarie:s". See SOF at p. 2 (citing Affidavit of Meredith A. Johnston (October 29, 
2010) ("Johnston Aff."), Ex. 6 - Teaming Agreement, at §§ 2(a), (b) and 3(c)). It also required 
ENA to give Syringa "the first opportunity and first right of refusal to provide last mile circuits 
delivered by ENA as part of this Project" at lowest price. Id. at § 3(c). 
The lEN Alliance Proposal received the highest score, and a Letter of Intent to make a 
multiple award to ENA and to competing proposer Qwest was issued by the Idaho Department of 
Administration ("DOA") on January 20,2009.2 Statewide Blanket Purchase Orders ("SBPOs") 
for the undivided lEN project were issued to ENA (SBPOI309) and Qwest (SBPOI308) shortly 
thereafter on January 28, 2009.3 On February 12, 2009, ENA was designated as the exclusive 
lEN E-Rate provid(;:r on the FCC Form 471. See Affidavit of David R. Lombardi filed 
I See Affidavit of Greg Lowe (February 23,2010) ("Lowe Aff.), ~ 15, Exhibit 3.
 
2 See Affidavit of Leslit: M. Hayes in Support of ENA Services, LLC's Motiion for Summary Judgment (November
 
23,2010) ("Hayes Aff."), Ex. K - January 20, 2009 Letter ofIntent.
 
3 Hayes Aff., Exs. Land M -- SPB01308 to Qwest and SBP01309 to ENA.
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November 16, 2010 ("Lombardi Aff."), at Ex. 44 (attaching excerpts from the FCC Form 471 
filed on February 12,2009 for the E-Rate funding; FCC00121 states the service provider name is 
"ENA Services, LLC"). 
Two weeks after being designated as the exclusive lEN E-Rate provider, ENA accepted 
Amended SBPOs4 that resulted in Qwest taking the place that had been proposed for Syringa in 
the lEN Alliance Proposal. However, under the Teaming Agre:ement, ifENA was awarded the 
portion of the lEN which provides services to schools and libraries, it was required to utilize 
Syringa for connectivity services. See Johnston Aff., Ex. 6 - Teaming Agreement, at § 2(b). 
Significantly, as Idaho's sole designated lEN E-Rate provider, ENA had the ability and was 
required by the Teaming Agreement to utilize Syringa for connectivity services. Moreover, as 
the sole spokesperson for the lEN Alliance, ENA had the obligation to speak on Syringa's 
behalf, and to protest the issuance ofthe Amended SBPO, and thus to exhaust administrative 
remedies. Id. at § 2(d). However, in breach of the Teaming Agreement, ENA neither used 
Syringa for connectivity services, nor pursued administrative n:medies regarding the Amended 
SBPO. 
To date, with the exception of one minor project, where ENA contracted with a Syringa 
owner, ENA has failled to use Syringa for connectivity services, and Syringa has suffered 
damages as a result. Syringa has sufficient evidence as to the existence and amount of damages 
suffered such that a jury could determine with reasonable certainty - beyond mere speculation ­
what those damages would be, thus precluding summary judgment on the issue. 
4 Hayes Aff., Exs. Nand 0 -- SPB0l308-01 to Qwest and SBP0l309-01 to ENA. 
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II. STANDARD OF REVIEW 
ENA moved for summary judgment under I.R.C.P. 56, which provides in relevant part: 
The judgment sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. 
If the moving party has shown that there are no disputed facts, then the non-moving party "must 
respond to the summary judgment motion with specific facts showing there is a genuine issue for 
trial." Samuel v. Hepworth, Nuengester and Lezmiz, Inc., 134 Idaho 84, 87, 996 P.2d 303,306 
(2000) (internal citations omitted). 
Upon consideration of a motion for summary judgment, the record must be liberally 
construed in the light most favorable to the party opposing the motion, and all reasonable 
inferences and conclusions must be drawn in that party's f:lVOr. Construction Management 
Systems, Inc. v. Assurance Co. of America, 135 Idaho 680, 682, 23 P.3d 142, 144 (2001). 
Accordingly, the Court must draw all reasonable inferences and conclusions in favor of Syringa. 
III. ARGUMENT 
A.	 Syringa is Entitled to Compensatory Damages Against ENA for Breach of 
the Teaming Agreement, and a Jury Could Determine the Amount and 
Cause of Damages with Reasonable Certainty, thus Precluding Summary 
Judl~ment. 
1.	 The Jury will not have to speculate concerning Syringa's damage. 
Syringa is entitled to compensatory damages against ENA for breach of the Teaming 
Agreement. "The fundamental purpose for awarding damages for any breach of contract remains 
the same: to fully n::compense the nonbreaching party for its losses sustained because of the 
breach." Sullivan v. Bullock, 124 Idaho 738, 744, 864 P.2d 184, 190 (Ct. App. 1993). To 
compensate Syringa, this Court should award compensatory damages measured by the least 
amount that will return Syringa to as good a position as would full performance of the contract. 







Id. (citing 5 A. CORBIN, CORBIN ON CONTRACT § 1094, AT 509 (1964); RESTATEMENT 
(SECOND) OF CONTRACTS § 344(a), §347 comment (a) (1981). "The most elementary 
conceptions ofjustice and public policy require that the wrongdoer shall bear the risk ofthe 
uncertainty which his own wrong has created." O'Dell v. Basabe, 119 Idaho 796, 812-13, 810 
P.2d 1082, 1098-99 (1991). 
Syringa must prove the amount of compensatory damages for lost profits with reasonable 
certainty. Todd v. Sullivan Const. LLC, 146 Idaho 118, 122, 191 P.3d 196,200 (Idaho 2008). 
"'Reasonable certainty requires neither absolute assurance nor mathematical exactitude; rather, 
the evidence need only be sufficient to remove the existence of damages from the realm of 
speculation.'" Id. (quoting Inland Group o/Companies v. Providence Washington Ins. Co., 133 
Idaho 239, 257, 985 P.2d 674,682 (1999). "Any claim of damages for prospective loss contains 
an element of uncertainty, but that fact is not fatal to recovery. Smith v. Mitton, 140 Idaho 893, 
900, 104 P.3d 367,374 (2004). Consequential damages need not be precisely and specifically 
foreseen, but they must have been reasonably foreseeable, and within the contemplation ofthe 
parties when the contract was made." Zanotti v. Cook, 129 Idaho 151, 154, 922 P.2d 1077, 1080 
(Ct. App. 1996). "Whether such damages were reasonably fon:seeable and within the 
contemplation ofthe parties is a question of fact." Id. Ultimately, it is the role of the jury to fix 
the amount "by determining the credibility of the witnesses, resolving conflicts in the evidence, 
and drawing reasonable inferences therefrom." Griffith v. Clear Lakes Trout Co., Inc., 143 Idaho 
733, 152 P.3d 604 (2007); see Zanotti at 154, 922 P.2d at 1080.. "[T]he jury may make ajust 
and reasonable estimate of the damage based on relevant data, and render its verdict 
accordingly." O'Dell, at 812,810 P.2d at 1098. 
ENA asserts a jury would have to speculate as to Syringa's damages because the State 




reserved the right to make multiple awards in whole or in part, and that, therefore, Syringa 
cannot say with celtainty for which schools it would have had the opportunity to provide 
connectivity servic'es. ENA is plainly mistaken. 
Under the Teaming Agreement, ENA was required to utilize Syringa for all backbone 
connectivity and Syringa had the right to compete to provide the lowest-cost last-mile services 
with a guarantee that Syringa did not need to beat but only needed to meet, a competing proposal 
that was cheaper. (Johnston Aff. Ex. 6 p. 2, §3(c». The Teaming Agreement states: 
ENA is seeking to become either (i) the prime contractor for the Project or (ii) the 
prime contractor for the portion ofthe Project which provides all services to 
schools and libraries. If ENA or Syringa are awarded the Prime Contract, ENA 
and Syringa shall enter into an agreement pursuant to which Syringa shall provide 
connectivity services statewide to ENA. 
(Johnston Aff. Ex. 6 p. I, §2(a». The Agreement goes on to state: "ifENA wins the Prime 
Contract, Syringa will provide connectivity services in connection with the Project." Id at § 
2(b). The Agreement defines "Prime Contract" as: "the resultant contract(s) between ENA 
and/or Syringa with the State ofIdaho regarding the Project. Id. at I(b). The Teaming 
Agreement instructs that, if either ENA or Syringa is awarded the Prime Contract by the State, it 
will use the services provided by the other. Id at 2(a). In fact, ENA was awarded the Prime 
Contract by the State when the DOA issued the first SBPO on January 28,2009. 
Despite the State's issuance oftwo identical SBPOs, ENA retained the ability - and 
therefore the contractual obligation - to employ Syringa's connectivity services when the State 
designated ENA as the exclusive lEN E-Rate provider. After designating ENA as the exclusive 
lEN E-Rate provider, ENA had the ability to choose to use only Syringa for connectivity 
services. Under the' Teaming Agreement, ENA was contractually required to utilize only 
Syringa for the connectivity services needed to deliver the lEN E-Rate services. Regardless of 




the State's right to issue multiple awards, by designating ENA as the sole E-Rate provider, along 
with ENA's obligation to employ only Syringa for connectivity services, had ENA not breached 
the Teaming Agreement, Syringa would, at a minimum, have provided connectivity services to 
all schools and libraries under the E-Rate subsidized lEN project. The jury will not have to 
speculate as to the cause of Syringa's damage. Syringa's damages were the direct result of 
ENA's failure to comply with its contract obligation to use Syringa for connectivity services 
in connection with the lEN E-Rate service. Thus, Syringa need only show that it can provide a 
jury with sufficient pricing information, from which the jury cem make a just and reasonable 
damage estimate, to demonstrate the amount of damages would not be speculative, and, 
therefore, defeat summary judgment. 
2.	 Syringa's damages are not speculative, because there is sufficient 
evidence from which a jury can determine the amount of damages 
with reasonable certainty. 
The Court should deny ENA's motion for summary judgment because Syringa can 
provide sufficient evidence from which a jury can determine damages with reasonable certainty. 
See Todd at 122, 191 P.3d at 200; Griffith, at 733, 152 P.3d at 604; Zanotti at 154,922 P.2d at 
1080; O'Dell, at 812,810 P.2d at 1098. 
For exampl(~, in preparation for responding to the State's RFP, Syringa provided ENA 
with a calculation ofthe prices Syringa would charge to provide connectivity for the lEN project. 
(Johnson Aff. ~ 7). As part of this, Syringa informed ENA it would charge $83,800.00 per 
month to provide lEN Backbone services, which was to comm{:nce upon implementation. 
(Johnson Aff. Ex. 3). This is a fixed, concrete price, for the loss of which Syringa seeks 
compensation. 
In addition, Syringa has hired a damages expert, who is currently finalizing a damages 




report which will provide, in further detail, the damages Syringa has suffered as a result of 
ENA's breach of the Teaming Agreement. (Affidavit of Dennis Reinstein In Support of 
Plaintiff's Motion for Continuance of Summary Judgmnet Hearing Under IRCP 56(f) "Reinstein 
Aff." ~ 2). The report will be completed and served on the pmties by January 13th, as stipulated. 
("Reinstien Aff. ~ 5). This is more fully explained in Syringa's Memorandum in Support of 
Motion for Continuance of Summary Judgment Hearing Under IRCP 56(f). 
The exact amotmt of damages Syringa has suffered at the hand of ENA cannot be 
calculated with absolute certainty. However, the law requires only that a jury be able to 
determine the amount with "reasonable certainty", which "'requires neither absolute assurance 
nor mathematical exactitude; rather, the evidence need only be sufficient to remove the existence 
of damages from the realm of speculation.'" Todd at 122, 191 P.3d at 200 (quoting Inland Group 
ojCompanies at 257, 985 P.2d at 682). The law does not require, as ENA suggests, that the 
contract itself provide a formula for calculating damages. 
In support of its contention that Syringa cannot offer sufficient evidence to remove the 
existence of damages from the realm of speculation, ENA draws comparisons between this case 
and the 1955 case Nead v. Crone, 76 Idaho 196,279 P.2d 1064 (1955). In Nead, the Court 
upheld a district court ruling that plaintiffs were not entitled to damages against a defendant who 
failed to release six chattel mortgages, which the plaintiffs argued resulted in their failure to 
obtain financial credit to purchase sheep. Id. at199-200, 279 P.2d at 1065. The plaintiffs 
testified that they intended to use the financing to purchase 1,700 head of bred ewes, and that the 
following year they could have sold the ewes together with 1,800 lambs and their wool, at a 
profit. Id. at 199,279 P.2d at 1065. However, the Court pointt:d out that the plaintiffs were not 
in the sheep business. Id. at 200, 279 P.2d at 1065. Instead, the plaintiffs only hoped to use the 





money to get into the sheep business, and sought damages from profits they imagined would 
come from entering the sheep business. Id. The Court held that "prospective profits 
contemplated to be derived from a business which is not yet established but one merely in 
contemplation are too uncertain and speculative to form a basis for recovery." Id. at 200, 1066. 
In contrast, Syringa seeks damages caused by ENA's breach associated with providing 
connectivity services. Syringa has always been in the business of providing connectivity, and is, 
thus, in a position to provide a jury with documentation that will enable the jury to arrive at a 
reasonably certain calculation of damages. 
More fitting is a comparison between this case and the more recent case Griffith v. Clear 
Lakes Trout Co., Inc., in which the Supreme Court upheld a district court award of compensatory 
damages, but added that damages for lost profits should also bt: awarded, despite the fact that 
they might be diffiwIt to calculate. 143 Idaho 733, 152 P.3d 604 (2007). In Griffith, a fish 
hatchery entered into an agreement with a trout grower under which the grower would purchase 
small trout from th(~ hatchery and sell them back when they had grown to market size. Id. at 736, 
152 P.3d 607. The agreement was to last six or seven years, beginning in 1998, and price was to 
be renegotiated afte:r the second and fourth years. Id. In 2001, the market for trout changed, and 
the hatchery began taking deliveries later and in smaller quantities, leaving the growers with 
overcrowded ponds, increased operation costs, and a higher fish mortality rate. Id. The growers 
sought damages against the hatchery, and the district court awarded damages for lost profits 
during the fourth and fifth years of the contract. Id. The growers also sought damages against 
the hatchery for lost profits based on additional fish that could have been raised during those 
years and during contract years six and seven. Id. at 737, 152 P.3d 608. The district court 
refused to grant damages for lost profits during the sixth and seventh years, deciding that the 
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potential for raising additional fish was too speculative to support an award of damages; the 
growers appealed. Id. 
The Supreme Court upheld the district court's grant oflost profits during the fourth and 
fifth years, but also held that damages should have been awarded for the loss of additional fish 
the growers could have raised during contract years six and seven, because the probable profit 
was ascertainable through an expert's estimates, the prices set under the contract, and quantity 
was not uncertain. Id. The Court reasoned, "while damages may be difficult to determine it is 
clear that [the hatchery] breach deprived [the grower] of the opportunity to complete 
performance of the contract for the remaining years and that losses for those years occurred." Id. 
at 743, 152 P.3d 614. The Court based its reasoning on the premise that "'the wrongdoer shall 
bear the risk of the uncertainty which his own wrong has creatt:d.'" Id. at 741, 152 P. 3d 612 
(quoting Smith v. kfifton at 900,104 P.3d at 374). See also O'Dell v. Basabe, 119 Idaho 796, 
812-13, 810 P.2d 1082, 1098-99 (1991) (overturning district court ruling that damages for future 
lost earnings were too speculative where term of employment was uncertain); Zanotti v. Cook, 
129 Idaho 151, 154, 922 P.2d 1077, 1080 (Ct. App. 1996) (holding damages were not too 
speculative where l,essee's breach oflease deprived landowner of money he would have used to 
irrigate crop, and upholding award of damages for resulting crop loss). 
Like the growers in Clear Lakes, Syringa can offer a jury sufficient evidence to show that 
ENA's breach deprived Syringa of the opportunity to perform under the Teaming Agreement, 
and that Syringa was injured as a result. For example, based on the record, Syringa can readily 
show a jury that the loss of opportunity to provide backbone services for the LEN project resulted 
in a revenue loss of $83,800.00 per month over 60 months for a total of $5,028,000.00, with a 
corresponding 30% loss of profit of $1,508,400. (Johnsen Aff. , 7 and Ex. 3). Moreover, 




Syringa intends to provide the jury with further loss calculations resulting from ENA's breach, 
through a damage report prepared by its damages expert, Dennis Reinstein. (Reinstein Aff. ~~ 
2-6). However, as explained in Syringa's related Memorandum in Support of Motion for 
Continuance of Summary Judgment Hearing Under IRCP 56(f), this damages report is currently 
being finalized, and will be completed and served on the parties by January 13th , as stipulated. 
(Reinstein Aff. ~ 6). Syringa is confident that the combined information will provide the jury 
with more than sufficient evidence from which it can ascertain with reasonable certainty, the 
damages Syringa has suffered due to ENA's breach of the Teaming Agreement. Drawing these 
facts in the light most favorable to Syringa, summary judgment should be denied. 
B.	 ENA's ReliaD(~e on "Disappointed Bidder" Cases to Limit Contract Damages is 
Misplaced. 
Where a government entity wrongfully rejects a bid by the lowest responsible bidder to a 
procurement contract, courts generally limit the money damag(;~s the wronged bidder may 
recover to the bid preparation costs it incurred. These cases, of course, arise in the specific 
context of suits by disappointed bidders against the government entity that made the erroneous 
award. The holdings in these disappointed bidder cases have no bearing on whether a breach by 
a private party to a contract (e.g. the Teaming Agreement betwl~en ENA and Syringa) should be 
liable for compensatory damages caused by its breach. 
ENA cites several cases in support of its misplaced argument that "under the 
disappointed bidder theory, Syringa is not entitled to damages that are the result of not being 
awarded a contract." See ENA Second Memo, pp. 13, 14. All of the cases cited by ENA 
involve damages sought from a government entity and are clearly distinguishable from the issue 
OPPOSITION TO ENA'S SECOND MOTION FOR SUMMARY JUDGMENT - 12 
002377




at hand-i.e. whether one private party (Syringa) may recover damages for breach by another 
private party (ENA) of a Teaming Agreement. 
First, the disappointed bidder cases cited by ENA do not involve breach of a vested 
contract right. When a bidder sues a government entity for damages resulting from wrongful 
rejection of a procurement bid, it typically brings its claim under the theory of either implied 
contract or promissory estoppel. See, e.g., Nielson and Co. v. Cassia and Twin Falls County 
Joint Class A School District 151, 103 Idaho 317, 319, 647 P.2d 773, 775 (1982) (holding the 
lowest responsible bidder could recover its bid preparation costs from a school district that 
improperly awarded a contract based on "an implied contract to fairly consider each bid in 
accordance with all applicable statutes."); Kajima/RayWilson v. Los Angeles County 
Metropolitan Tramp. Authority, 1 P.3d 63,69-70 (Cal. 2000) (holding bid preparation costs of 
wronged bidder were recoverable on a theory of promissory estoppel). For example, in Owen of 
Georgia v. Shelby County, 638 F.2d 1084 (6th Cir.1981), an unsuccessful bidder (Owen) 
challenged the COlliIty'S decision to award a public contract to the second-lowest bidder under a 
theory of promissory estoppel. As the court in Owen explains: 
OWEm, even as the lowest responsible bidder, had no vested or 
contractual right to the award of the contract. This absence of any 
entitlement to the contract compels us to conclude that Owen 
cannot recover anticipated profits as damages as it never entered 
into the contract, and could not command that it receive the 
contract under which it would have made such profits. 
This conclusion, however, does not leave Owen without any 
remt:dy for the violation of the Act's competitive bidding section 
by Shelby County. . .. In its solicitation of bids pursuant to the 
Restructure Act, Shelby County clearly promised to award the 
contract to the lowest financially responsible bidder if it awarded 
the contract at all. Each prospective bidder could justifiably expect 
that his proposal would receive fair consideration consistent with 
this promise. We believe that the Tennessee courts would find that 
Owen's reasonable and detrimental reliance upon this promise 




entitles it to damages under the theory of promissory estoppel. 
Id. at 1094-95 (emphasis added). 
In contrast to claims brought by a disappointed bidder against a government entity, 
Syringa's claim against ENA for breach of the Teaming Agreement is based on its vested 
contractual right, at a minimum, to provide backbone and last mile connectivity for the E-Rate 
subsidized lEN. For reasons stated elsewhere, including ENA's conduct leading to the 
Amended SBPOs amd its acceptance of the SBPOs without protest, ENA breached the Teaming 
Agreement. Syringa is therefore entitled to its contract damages resulting from ENA's breach. 
As explained above, under Idaho law, the measure of damages for breach of contract is to put the 
wronged party "in as good a position as would full performance of the contract." Sullivan v. 
Bullock, 124 Idaho 738, 744, 864 P.2d 184,190 (Ct. App. 1993). 
Second, public policy supports limiting exposure of a government entity for wrongful 
award of a procurement contract. Competitive bidding statutes are "enacted for the benefit of 
property holder and taxpayers, and not for the benefit or enrichment of bidders, and should be so 
construed and administered to accomplish such purpose fairly ,md reasonably with sole reference 
to the public interest." Kajima/Ray Wilson, 1 P.3d at 316-17. As further explained by the Court 
in Kajima/Ray Wilson: 
As one commentator has stated, "[t]he misfeasance of public 
offic:ials in failing to award the contract to the lowest bidder should 
not be compounded by not only requiring unjustified additional 
expe~nditure of public funds on the awarded contract, but also 
allowing recovery for lost profits to the aggrieved low bidder." In 
addition, as MTA notes, if lost profits are recoverable, the 
possibility of significant monetary gain alone may encourage 
frivolous litigation and further expend public resources. Moreover, 
prudence is warranted whenever courts fashion damages remedies 
in an area of law governed by an extensive statutory scheme. 
Id. at 317 (internal citations omitted). 
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No such policy argument limits contract liability for bn~ach of a contract (like the 
Teaming Agreement) between two private parties. Idaho Courts give deference to the terms 
agreed upon by contracting parties since freedom of contract is "a fundamental concept 
underlying the law of contracts" and "an essential element of the free enterprise system." Zenner 
v. Holcomb, 210 P.3d 552, 560, 147 Idaho 444, 452 (2009) (citing Rawlings v. Layne & Bowler 
Pump Co., 93 Idaho 496, 499, 465 P.2d 107, 110 (1970)). 
In summary, Syringa does not seek damages from ENA on a theory of implied contract or 
promissory estoppd that could be likened to claims against a government entity for wrongful 
rejection of a bid. Rather, under the Teaming Agreement, Syringa had a vested contract right, at 
a minimum, to provide backbone and last mile connectivity service to schools and libraries 
receiving E-Rate subsidized lEN services. ENA breached that contract. Under Idaho contract 
law, Syringa is entitled to its compensatory damages resulting from ENA's breach, the existence 
and amount of those damages can be demonstrated with reasonable certainty. 
C.	 Syringa has Established the Existence and Minimum Amount of Damages Sufficient to 
Defeat Summary Judgment. 
ENA's Second Motion for Summary Judgment is based on Syringa's alleged inability to 
prove any damage. Syringa has identified evidence of damage associated with its loss of 
backbone connectivity income resulting from ENA's breach of the Teaming Agreement. 
(Johnsen Aff. ,-r 7 and Ex. 3). That evidence is sufficient to establish the existence and minimum 
amount of damages with reasonable certainty and to defeat ENA's Second Motion for Summary 
Judgment. Put simply, Syringa interprets ENA's Second Motion for Summary Judgment to be 
based on ENA's assertion that Syringa can't, as a matter of law, prove any damages at all. 






Syringa has not interpreted ENA's Second Motion for Summary Judgment to be a specific 
challenge to the dijlerent classes, types and amounts of damagl~ that will be the subject of 
Syringa's expert witness disclosures that will be served on January 13,2011. ("Reinstein Aff. ~ 
6). 
Syringa dm:s not contend that its claimed damages, or the evidence on which they are 
based, arise solely from the loss of statewide connectivity undt:::r Section (c) of the Teaming 
Agreement. Syringa has, instead, provided evidence, references to the record and the legal 
analysis it believes is sufficient to establish that it does have a damage claim that is legally 
cognizable and capable of being proven to a reasonable certainty. Syringa's damages resulting 
from the loss of backbone connectivity income is not the only damage sustained by Syringa that 
will be the subject of Syringa's expert witness disclosures on January 13. There is also, for 
example, damages resulting from the loss of last mile connectivity charges under Section 3(c) of 
the Teaming Agreement, damages associated with the loss of Idaho agencies and IdaNet and 
market penetration damages. (Reinstein Aff. ~ 2). If it is necessary to present those damages, as 
well as Syringa's backbone income damages respond to and defeat ENA's Second Motion for 
Summary Judgment, Syringa respectfully moves the Court, pursuant to IRCP 56(f) for a 
continuance on ENA's Second Motion for Summary Judgment to a date after January 13,2011 
and the disclosure of Syringa's expert witness disclosures which will address and explain all 
Syringa's damages claims. 
IV. CONCLUSION 
ENA has not established the absence of genuine material facts and that it is entitled to 
judgment as a mattt:r of law. Based upon the current record viewed in the light most favorable to 




Syringa, the jury in this case will not be asked to speculate either as to the cause or the amount of 
damages. Syringa's damages, in part, result from ENA's breach of its obligation to utilize 
Syringa for all backbone services. The amount of damages resulting from this breach are readily 
ascertainable. Further details will be available upon completion of the expert report on January 
13, 2011, and will enable a jury to determine a damage amount with reasonable certainty. 
Additionally, ENA's reliance on authorities that suggest limitations on damages available 
when an unsuccessful bidder sues a governmental entity, such authorities have no application to 
breach of contract action between to private parties. 
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Attorneys for Idaho Dept. ofAdministration; J 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht U.S. Mail 
HALL FARLEY OBERRECHT & BLANTON, P.A. ___ Overnight Mail 
702 W. Idaho, Ste. 700 --:JIand Delivery 
P.O. Box 1271 ___ Fax (395-8585) 
Boise, ID 83701 
Attorneys for ENA Services, LLC 
Robert S. Patterson ,---U.S. Mail 
BRADLEY ARANT BOULT CUMMINGS LLP ___ Overnight Mail 
1600 Division Street, Suite 700 ___ Hand Delivery 
Nashville, TN 37203 ___ Fax (615-252-6335) 
Attorneysfor ENA Services, LLC 
Stephen R. Thomas U.S. Mail 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., 10th Floor 
___ Overnight Mail 
-----.S....~illld Delivery 
P.O. Box 829 ___ Fax (385-5384) 
Boise,ID 83701 
Attorneys for Qwest Communications Company 
B. Lawrence Theis ~:-U.S. Mail 
Steven Perfrement ___ Overnight Mail 
Meredith Johnston ___ Hand Delivery 
HOLME ROBERTS & OWEN LLP Fa (3'03-866-020 
700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Attorneys for Qwest Communications Company 
Amber N. Dina 











David R. Lombardi, ISB #1965 
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Telephone Number: (208) 388-1200 
Facsimile: (208) 388·-1300 
1055344_1 
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OF THE STATE OF IDAHO, IN AND FOR THE COu]'l"TY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATIO]\[; J. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
De:fendants. 
Case No. CV OC 0923757 
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SUPPORT OF OPPOSITION TO ENA'S 
MOTIONS FOR SUMMARY JUDGMENT 
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
I, AMBER N. DINA, have personal knowledge of the facts set forth in this affidavit, and 
if called to testify, would and could competently testify thereto: 
1. I am over the age of 18 and an associate in the law firm of Givens Pursley LLP. 
2. The law firm of Givens Pursley LLP, David R. Lombardi and I are legal counsel 
for Plaintiff Syringa Networks, LLC in the above-titled action. 
3. True and correct excerpts of the transcript of the deposition of Melissa 
Vandenberg taken December 6, 2010 are attached hereto as Exhibit A. 
4. On February 19, 2009 Bob Collie sent an e-mail to Mark Little, with a copy to 
Greg Zickau, Joel Strickler, Clint Berry and Gayle Nelson, with the subject line "RE: RFP 02160 
Amendment Revision 12 Feb 09 (QWEST000362). A true and correct copy of the February 19, 
2009 e-mail is attached hereto as Exhibit B. 
5. True amd correct excerpts of the transcript of the deposition of Robert M. Collie 
taken September 29, 2010 are attached hereto as Exhibit C. 
6. True and correct excerpts of the transcript of the deposition of Jack G. "Greg" 
Zickau taken September 20,2010 are attached hereto as Exhibit D. 
7. True and correct excerpts of the transcript of the deposition of Gregory D. Lowe 
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I declare under penalty of perjury under the laws of the state of Idaho and the United 
States that the foregoing is true and correct. 
t!JM.1l~i~ 
Amber N. Dina 
SUBSCRIBED AND SWORN to before me this ~day of January, 2011 . ............
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1600 Division Street, Suite 700 
Nashville, TN 37203 
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101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, Case No. CV OC 0923757 
vs. 
IDAHO DEPARTMENT OF VOLUME I 
ADMINISTRATION, et al., (Pages 1 through 155) 
Defendants. 
VIDEOTAPED DEPOSITION OF MELISSA S. VANDENBERG 
TAKEN DECEMBER 6, 2010 
REPORTED BY: 
SHERI FOOTE, CSR No. 90, RPR, CRR 
Notary Public 




Page 22 Page 24 
09:33:591 the winning bidder, and anything that might 09:37:081 A. Yes, or redone or whatever was the 
09:34:022 relate to what the issue is that's being 09:37:122 appropriate •• if it couldn't -- if it wasn't 
09:34:073 appealed. 09:37:153 c1e:ar that it should go to the other bidder or 
09:34:084 Q. Was there a routine timeline that you 09:37:184 that whatever, whatever caused the error, then I 
09:34:165 encountered in connection with procurement 09:37:265 would tell them that they need to redo it. 
09:34:206 appeals from the time of the receipt of the 09:37:286 Q. And in other circumstances where you 
09:34:227 appeal to the first level of decision? 09:37:307 found that the bid was properly processed in 
09:34:278 A. I believe that the department's director 09:37:338 accordance with the law, you would recommend to 
09:34:329 had ten days to -- no, five days to respond. We 09:37:359 tht: deciding officer that the award be upheld?
 
09:34:3510 had limited time to respond. So, when I would
 09:37:3810 A. Correct.
 
09:34:3911 request the documentation, I usually requested it
 09:37:3811 Q. Did you ever have occasion to represent 
09:34:4312 within the day or the next day. And if it was 09: 37: 4312 tht: department in appeals from the decision that
 
09:34:4813 voluminous, then I would ask for additional time
 09:37:4913 you wrote? 
09:34:5014 to review it. And we would then undergo a review 09: 37: 5014 A. The department hired outside counsel for
 
09:34:5615 depending on the length of the appeal and the
 09: 37: 5315 those.
 
09:34:5916 issues being appealed.
 09:38:1716 Q. When you told me that you thought it
 
09:35:0017 Q. And what was the process that was
 09:38:1917 took five or ten days to respond, were you
 
09:35:0118 routinely followed a, the administrative process
 09:38:2318 referring to the time from the filing of an
 
09:35:0719 for the appeal?
 09:38:2519 appeal to the issuance of a decision by the
 
09:35:0820 A. I would then review it with the
 09:38:2920 de,;iding officer?
 
09:35:1021 assistance ofpurcha,ing in providing the
 09:38:2921 A. Correct.
 
09:35:1222 documentation. I would sometimes call the agency
 09:38:3022 Q. Did you ever have occasion to make a
 
09:35:1423 to find out what happened in the evaluation
 09:38:4523 recommendation concerning any appeal involving a
 
09:35:1724 process. And then I would draft a decision for
 09:38:5024 multiple award?
 
09:35:2025 the director and then provide it to the director
 09:39:0125 A. I don't believe so. 
f------------.---------------t--------------------------'-- ­ . 
Page 23 Page 25 
09:35:231 for him to review and then agree or not agree. 09:39:021 Q. Did you ever have occasion to provide 
09:39:072 any kind of in-house training to folks at the09:35:412 Q. SO, tht:n, in connection with the 
09:39:13 3 Department of Administration concerning the Idaho09:35:463 procurement appeal process, you did not act as an 
09:39:184 procurement statutes and regulations?09:35:524 advocate for the Department of Administration? 
09:39:20 5 A. No, I was not asked to.09:35:545 A. No, and I'd have to say that I probably 
09:39:226 Q. Did you ever provide any instruction or09:35:586 reversed the Department of Administration's 
09:39:287 education to Bill Bums when he came on the job09:36:017 finding once every other month. 
09:39:338 concerning the Idaho procurement statutes and09:36:078 Q. Just out of curiosity, if it was once 
09:36:109 every other month, how many appeals were there, 09:39:389 regulations? 
09: 3 6: 1510 so we can have some basis on which to judge? 09:39:4110 A. I met with Bill Bums twice and provided 
09: 36: 1911 A. In the year 2008, after I started we 09:39:4311 him the statutes and the rules. I walked him 
09:36:2212 were tracking them. So, I started in February. 09:39:5012 through how they·· how the statutes work and 
09: 36: 2513 So, you would miss about a month there. We had 09:39:5213 compared to the rules and sort ofexplained the 
09: 36: 2914 30 some appeals. And the year just before I 09:39:5714 legalities of it in that the statutes control and 
09:36:3315 left, so 2009, all of 2009 we had 35 appeals. 09:40:0215 then the rules are there to support them. And he 
09: 36: 3816 Andjust before I left we had 20 some appeals. 09:40:0416 also -- he mostly had questions at that time 
09: 36: 4217 Q. SO, the:n, would you say that you 09:40:0617 about the legislative process and he -- I 
09: 36: 4418 reversed about one in three or four? 09:40:1418 don't •• I don't think he had any questions about 
09: 36: 4819 A. Yes. 09:40:1719 the process in terms of how Idaho procurement
 
09:36:4920 Q. SO, the:n, you would review all of the 09:40:2120 worked at that time.
 
09:36:5121 circumstances based on the record that you've 09:40:2221 Q. When you met with Mr. Bums after he had
 
09:40:2822 gotten on the job, did you tell him that the
 
09:36:5823 irregularity in the process, you would recommend
 
09: 36: 5322 described. And if you found that there was some 
09:40:3423 statutes control over the rules? 
09:40:3624 A. Yes.09: 37: 0424 to the deciding officer that the award be 
09: 37: 0725 reversed? 09:40:3825 Q. And when you met with Mr. Bums, did you 
7 (Pages 22 to 25) 




















































09:40:401 tell him that th,: statutes and the rules control 
09:40:432 over the language of the RFP? 
09:40:443 A. Yes. 
09:40:514 Q. When you and Mr. Bums met, did you talk 
09:40:545 at all about Idaho Code Section 67-5718A, which 
09:41:006 is Exhibit No. 60? 
09:41:027 A. I don't recall that we specifically 
09:41:048 talked about anyone specific statute, 
09:41:099 particularly that one.
 
09:41:1110 Q. Do you recall ever being consulted by
 
09:41:1311 the Department of Administration -- well, yeah,
 
09:41:1712 do you recall ever being consulted by the
 
09:41:1913 Department of Administration concerning the
 
09:41:2014 application ofidaho Code Section 67-5718A?
 
09:41:2415 MR. SCHOSSBERGER: Object to the form,
 
09:41:2616 vague as to time period.
 
09:41:2817 Q. (BY MR. LOMBARDI) While you were
 
09:41:3018 employed by the Department of Administration?
 
09:41:3119 MR. SCHOSSBERGER: Still vague.
 
09:41:3620 THE WITNESS: I was consulted about the
 
09:41:3821 application of that particular statute after the
 
Page 28 
09:44:261 A. I can't think of any. And then I don't 
09:44:292 specifically recall, but I also can't think that 
09:44:323 I had any involvement with it. 
09:44:334 Q. Okay. Did you have any involvement with 
09:44:375 the lEN after the responses to the request for 
09:44:456 information had been received but before the 
09:44:477 request for proposals for the lEN was issued? 
09:44:518 A. The only involvement I would have had 
09:44:559 was on the issue related to the -- Admin didn't 
09: 45: 0210 have appropriation or sufficient appropriation to 
09: 45: 0611 fund the project at the time they were putting 
09: 45: 0912 out the RFP. And that was the one question I was 
09: 45: 1213 asked about it. 




09:45:2016 A. (Witness complied.)
 
09: 46: 0217 Q. By directing you to Exhibit No. 14, I've 
09: 46: 0518 tried to direct you to the original RFP. Do you 
09: 46: 1019 re,cognize Exhibit No. 14 as being the original 
09:46:1320 RFP for the Idaho Education Network? 
09:46:1621 A. I do. 
09:41:4422 lEN award had occurred and it was several months 109:46:1722 Q. You described some language that you
 
09:41:4823 after the lEN award had occurred. And it was -- ,0 9 : 4 6 : 2 02 3 w,:re consulted about.
 
09:41:5724 I think it was after I had met with Jeremy Chou 09: 46: 2224 A. Yes.
 





























suggested that we -- that purchasing had not done 
the written justification of the multiple award. 
Q. (BY MR. LOMBARDI) Other than the one 
time that you'vl: told me, do you recall having 
any occasion while you were employed with the 
Department of Administration to provide any 
advice or counsel to employees of the Department 
of Administration concerning the application of 
Idaho Code Section 67-5718A? 
A. No. 
Q. Now, I gather from your previous answer, 
well, from both of your answers, then, that you 
were never consulted in advance of a decision by 
the Department of Administration concerning 
whether a particular procurement should or should 
not be the subj(:ct ofa multiple award? 
A. I was not consulted prior to the 
multiple award or any multiple award. 
Q. Did you have any involvement with the 
Idaho Education Network procurement before the 
request for information was issued? 
A. The request for proposal? 
Q. No, the request for information. 
A. Oh, I'm sony. 



























language appears. And there are Bates numbers in 
the lower right-hand comer. 
A. (Reviewing document.) Bates number 
DOAOl4796 under "Funding Methodology." 
Q. What input did you have in the writing 
ofUl0se two paragraphs on page DOAOl4796 of 
Exhibit No. 14? 
A. They gave me a draft ofthis particular 
section and I rewrote it to reflect that we had 
limited funding and that the RFP award would be 
contingent upon approval ofthe appropriation. 
So that that language that says: "Any contract 
arising from this RFP shall be contingent upon 
approval of the appropriation" was what I added 
to Ule •• 
Q. Other than the review and additions you 
made on the language concerning funding 
methodology contained on DOAO I4796, did you have 
any input into the remainder of the RFP or any of 
its amendments? 
A. Let me look. (Reviewing document.) No. 
Q. Did you at any point review the entire 
RFP? 
A. No. Well, after the fact. 
Q. Okay. And that's what I was driving at. 
8 (Pages 26 to 29) 








































From: Bob Collie 
Sent: Thursday, February 19, 200903:23 PM 
To: Mark Little 
CC: Greg Zickau: Strickler, Joel; Berry, Clint; Gayle Nelson 
Subject: RE: RFP 02160 Amendment Revision 12 Feb 09 
Attachments: aClo AMENDMENT to RFP 02160 ENA rmc.docx; OCIO AMENDMENT to RFP 02160 
awes! rmc,docx 
Mark-
Sorry for the delay! We have reviewed the two attached documents and have only minor suggested edits. 
-ENA Amendment: updating our corporate title to LLC from LCC 
-Qwest Amendment: updating it to reference the ENA/State agreement and manner of service delivery 
I sent these to Joel and Clint fortheir review about 20 minutes ago when we (ENA) compiled our edits, but I 
know that they have a number of other items on their plate today and I'm certain that they will provide 
comments, if they have any, when they have a chance. If you have any questions, please let me know. 
Thanks in advance for your time, 
-Bob 
From: Sally Brevick [mailto:Sally.Brevick@cio,idaho.gov] 
sent: Friday, February 13,2009 12:47 
To: Strickler, Joel; Bob Collie 
Subject: RFP 02160 Amendment Revision 12 Feb 09 
Hello Joel, Bob 
Attached are DRAFT amendments to the RFP for review and further discussion if necessary. 
Thank you, 
Sally Br"Yid,. A,lministratiyt" Assist an t 
Offl"" of th .. CHI. Stat" of Idaho 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
Ilmited liability company, 
Plaintiff, Case No. CV OC 0923757 
vs. 
IDAHO DEPARTMENT OF VOLUME I 
ADMINISTRATION, et al., (Pages 1 through 216) 
Defendants. 
VIDEOTAPED DEPOSITION OF ROBERT M. COLLIE, III
 
TAKEN SEPTEMBER 29, 2010
 
REPORTED BY: 
SHERI FOOTE, CSR No. 90, RPR, CRR 
Notary Public 








Page 150 Page 152 
14:52:271 Q. (BY MR. LOMBARDI) Would you turn, then, 
14:52:282 to Exhibit Nos. 49 and 50, please. 
14:52:343 A. I think I need to go into the other 
14:52:364 book. 
14:52:365 Q. Yes. 
14:52:406 MR. LOMBARDI: Thank you, Greg. 
14:52:527 THE WITNESS: What numbers are those 
14:52:538 again? 
14:52:549 Q. (BY MR. LOMBARDI) 49 and 50.
 
14:52:5710 A. I don't believe I have those. This is I
 
14:53:0411 through III. This ends in -­




14:53:0814 A. Volume III ends in 34, according to
 
14:53:1215 what's on the top.
 
14:53:3616 (Discussion held off the record.)
 
14:53:3817 THE WITNESS: What number was that?
 
14:53:3918 MR. LOMBARDI: Exhibit Nos. 49 and 50.
 




14:53:5321 A. I do.
 
14:53:5422 Q. And these are the first amended
 
14:53:5823 statewide blanket purchase orders for the lEN
 




14:55:151 A. I don't know. 
14:55:172 Q. Did you ever consider telling the State, 
14:55:223 "We reject your amendment. We will not perform 
14:55:254 under the conditions set out in the amended 
14:55:295 statewide blanket purchase order"? 
14:55:306 A. I don't recall that. 
14:55:327 Q. SO, you accepted the terms that had been 
14:55:378 imposed by the State? 
14:55:389 A. I don't believe we accepted the terms. 
14:55:4410 Q. Did you operate under the amended 
14 : 55: 4611 statewide blanket purchase order which is Exhibit 
14 : 55: 4912 No. 50? 
14: 55 : 5013 A. Yes.
 
14:55:5214 Q. Help me understand how you didn't accept
 
14:55:5915 the terms if you operated under Exhibit No. 50.
 




14:56:0818 Q. Well, can you tell me, did the amended
 
14:56:1419 statewide blanket purchase orders, Exhibit
 
14 : 56: 1820 Nos. 49 and 50, divide the services that were to
 
14 : 56: 2521 be provided for the lEN differently from the way
 
14 : 56: 2922 they had been proposed by the ENA response to the
 




14:56:3725 Q. How did it do it?
 
1--------------.---.-----------+--------.------------------ ­
Page 151 Page 153 
14:54:031 Q. Did you negotiate or participate in 
14:54:102 negotiations for either Exhibit Nos. 49 or 50? 
14:54:153 A. I reviewed them and provided edits. 
14:54:184 Q. It sowlds fi'om your answer as ifyou 
14:54:215 distinguish bl~tween negotiations and reviewing 
14:54:256 and providing edits. 
14:54:277 A. I do. 
14:54:278 Q. Tell me what your distinction is. Did 
14:54:309 you negotiate or not? 
14: 54: 3310 A. I do not believe we negotiated. 
14:54:3711 Q. Why don't you believe you negotiated? 
14: 54 : 3912 A. Because we submitted modifications in 
14: 54 : 4213 the last round that were not accepted and there 
14:54:4614 was no conversation to us prior to them being 
14:54:5015 published. 
14:54:5016 Q. Did you have the option of refusing to 
14: 54: 5317 accept the amended statewide blanket purchase 
14: 54: 5518 order? 
14: 54: 5519 A. I don't know.
 
14:54:5620 Q. Why do you say you don't know?
 
14:54:5921 A. It was imposed.
 
14: 55: 0022 Q. Well, it was imposed by whom? 
14: 55: 0723 A. The State.
 
14:55:0924 Q. All right. Now, could you have told the
 
14: 55: 1425 State, "We won't accept this amendment"? 
14:56:391 A. ENA didn't propose to work with Qwest in 
14:56:482 our response. 
14:56:503 Q. Did the amended blanket purchase orders 
14:56:554 essentially replace Syringa, Syringa's position 
14:57:015 from the ENA response to the RFP -­
14:57:056 MR. PATTERSON: Object to the form. 
14:57:077 Q. (BY MR. LOMBARDI) -- with Qwest? That 
14:57:108 is a bad question, so let me try it again. In 
14:57:159 the ENA proposal in response to the [EN RFP, did
 




14:57:2412 A. Yes, in part as indicated.
 I· 
14:57:2713 Q. In the statewide blanket purchase order,
 
14:57:3114 Exhibit No. 50, was the service that was going to
 
14:57:3615 be provided by Syringa assigned to Qwest?
 




14:57:4618 MR. SCHOSSBERGER: Join.
 
14:57:4719 THE WITNESS: [don't know.
 
14:57:4820 Q. (BY MR. LOMBARDI) Why don't you know?
 




14:57:5E23 Q. Was most of the service that was going
 
14:57:5824 to bt: provided by Syringa under the response to
 
14:58:0125 the RFP assigned to Qwest under Exhibit Nos. 49
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, Case No. CV OC 0923757 
Plaintiff, 
vs. VOLUME I 
IDAHO DEPARTMENT OF (Pages 1 through 182) 
ADMINISTRATION, et al., 
Defendants. 
VIDEOTAPED DEPOSITION OF JACK G. "GREG" ZICKAU
 
TAKEN SEPTEMBER 20, 2010
 
REPORTED BY: 
SHERI FOOTE, CSR No. 90, RPR, CRR 
l\otary Public 
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13: 36: 2922 
13: 36: 3223 
13 : 36: 3624 
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Page 102 
Q. (BY MR. LOMBARDI) Well, didn't ENA 
advise you thalt ENA would be its primary 
contractor? 
A. ENA dlld not advise me that ENA would be 
its primary contractor. 
Q. Excuse me, didn't ENA advise you that 
Syringa would be its primary contractor for 
connectivity services? 
A. ENA did not so advise me. ENA advised 
me that they would do whatever the State asked. 
Q. Did ENA tell you that they would breach 
the teaming agreement with Syringa? 
A. As far as [ know, there have only been 
two things told to me by ENA about the teaming 
agreement. Prior to the amendments to the state 
blanket purchase orders, Bob Collie related in a 
meeting, and I don't recall the specific date, 
but he related that they did have a teaming 
agreement with Syringa but that that was 
something that ENA needed to worry about, not 
something the State needed to worry about. And 
that is as close to a quote from Bob Collie as I 
can recall. 
Sometime after the amendments, 




























MR. OBERRECHT: Objection, foundation. 
THE WITNESS: No. 
Q. (BY MR. LOMBARDI) Did Mr. Collie or 
anyone from ENA complain or object or otherwise 
indicate that they were displeased by the 
proposal to amend the statewide blanket purchase 
orders? 
MR. OBERRECHT: Objection, foundation. 
THE WITNESS: No one from ENA made that 
representation to me. The only thing I recall at 
the time related to anything remotely 
consequential would be that Mr. Collie 
represented to me that ENA would do whatever the 
State asked them to do. 
MR. OBERRECHT: Excuse me a second. May 
I have the question read back? 
(Record read back.) 
Q. (BY MR. LOMBARDI) Did Mr. Collie or 
Gayle Nelson or anyone from ENA or anyone on 
behalf of ENA ever indicate to you that there was 
an impediment to the proposed amendments to the 
statt:wide blanket purchase orders? 
MR. OBERRECHT: Foundation. 
THE WITNESS: No one specifically 
mentioned an impediment. The closest I would 
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volunteered on several occasions in front of 
numerous people that ENA's official position was 
that the amendments to the statewide blanket 
purchase orders had rendered the teaming 
agreement with Syringa null and void. 
And let me add one further thing. The 
only other conversation that would be 
substantively any different related to the 
teaming agreement that I ever had with anyone 
from ENA was when Bob Collie mentioned around the 
time that the tort file was claimed -- or the 
tort claim was fikd, excuse me, that he would 
need to ask permission of Mr. Lowe in order to 
share the teaming, a copy of the teaming 
agreement with Melissa Vandenberg, our counsel 
who had asked for a copy. Up until that point, I 
had no knowledgt: of the contents, only that a 
relationship in some form existed. 
Q. Before the statewide blanket purchase 
orders were amended -- well, strike that. 
Did Mr. Collie or anyone from ENA 
protest when the amendments to the statewide 



























Mr, Collie saying that that was something for -­
meaning the teaming agreement, that it was 
something for ENA to worry about and not for the 
Statl~ to worry about. So, the fact that anybody 
had anything to worry about is the closest that 
anybody related anything to me that would 
indicate any form of impediment. 
Q. (BY MR. LOMBARDI) What did you take the 
statf:ment that it was something for ENA to worry 
about and not for the State to worry about to 
mean? 
A. It meant that I didn't have to worry 
about it. 
Q. SO, when Mr. Collie said that to you, 
did you conclude that you could amend the 
statewide blanket purchase order any way you 
wanted without worrying about repercussions to 
ENA? 
MR. OBERRECHT: Objection, form and 
foundation. 
THE WITNESS: No, I concluded that I 
didn't have to worry about the teaming agreement 
or the State didn't have to worry about the 
teaming agreement. 
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SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, Case No. CV OC 0923757 
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14 : 10: 3514 
14 : 10: 3615 
14 : 10: 4016 
14:10:4217 
14:10:4818 
14 : 10: 4919 
14 : 10: 5120 
14 : 10: 5421 
14 : 10: 5822 
14 : 11 : 0323 
14 : 11 : 0524 
14 : 11 : 0625 
good faith in that time frame? 
MR. LOMBARDI: Object to the form. 
THE WITNESS: Given the deposition 
testimony we've heard, I can't answer that 
question. There certainly is conflicting 
testimony. 
Q. (BY MIR. PATTERSON) All right. Well, 
help me with that. I know that what Mark Little 
said conflicts with what Bob Collie -- what Mark 
Little told you on July the 10th, which you 
testified -- you can tell I'm getting tired. Why 
don't you just strike that entire mess and let me 
start over. 
I know from your deposition testimony 
about what you said Mark Little said, that Mark 
Little said things that Bob Collie doesn't agree 
with. So, let's put that aside. That's 
July 10th. 
I also know from your deposition that in 
this time frame between the award and 
February 28th that we have a number of e-mails 
from Bob to you that we can read those; right? 
A. I don't know what "a number of," but 
there was communication. 











14: 12 : 5311 
14 : 12 : 5612 
14:12:5713 




14 : 13 : 1318 
14 : 13 : 1619 
14 : 13: 2020 
14 : 13: 3021 
14 : 13 : 3322 
14 : 13 : 3623 
14 : 13 : 4124 
14 : 13 : 4325 
A. No, the information was known. I'm 
going to do east-west. Qwest is going to do 
north-south. And I'm waiting for the State and 
ENA to start placing orders on me or start asking 
for further detail of how connectivity is going 
to be happening. I'm waiting. 
Q. And when did you first learn that wasn't 
going to be the way they sliced and diced it with 
that dual award? 
A. I don't know the exact date, but it 
wasn't on the issuance of the amended SBPOs. 
Q. You didn't know it then? 
A. No. 
Q. When did you first learn of the 
amendment to the purchase orders? 
A. I don't know. I don't know the date, 
bUll I'm going to speculate that it was probably 
in Ilhe April time frame. I don't know when I 
learned about the amended SBPOs. 
Q. And do you have any idea how you learned 
of the February 26th amendments? 
A. I don't remember. 
Q. Do you know when you first read the 
February 26th amendments? 
A. The first time I remember reading the 
1-------------------------+---------------------------.--­
Page 163 Page 165 
14:11:091 were talking on the phone as well; were you not? 14:13:501 amendments and the amended text behind the 
14:11:122 A. Bob preferred phone. I preferred 14:13:542 amendments was during the litigation after we had 
14:11:163 e-mail. 114:14:013 done a discovery request. That doesn't mean I 
14:11:164 Q. Okay. So, we got a fairly constant flow 114:14:054 didn't see it before then, but that's the first 
14:11:225 ofcommunication via phone and e-mail in this 114:14:095 time that I remember. 
14:11:256 January 28th to February 26th time frame. Let's 114:14:11 6i 
Q. Okay. Your testimony is your testimony, 
14:11:307 focus on that. 114:14:157 but Ijust want to be sure I've got this right. 
14:11:318 A. Okay. 114:14:188 If you heard of it in the April time frame, an 
14:11:329 Q. Are you with me? Are there events in 
14:11:3510 that time frame where today sitting here you 
14: 11: 4211 don't think Bob played straight with you? 
14:11:4412 MR. LOMBARDI: Object to the form. Go 
14 : 11 : 4513 ahead. 
14 : 11 : 4 614 THE WITNESS: Well, first of all, I 
14 : 11 : 4915 don't think it was consistent communication. 
14:11:5016 think there was a great deal of communication 
14 : 11 : 5317 both verbally and in e-mail between January 20th 
14:11:5718 and January 30th. I think after January 30th and 
14 : 12 : 0319 before February anything the communication drops 
14 : 12 : 0620 ofT very rapidly -­
14 : 12 : 0821 Q. (BY MR. PATTERSON) Okay. 
14 : 12 : 1022 A. -- to vinually nothing. 
14 : 12 : 1223 Q. All right So, what were you doing for 
14 : 12 : 1824 information during that time frame? Were you 
14:14:23 9 amendment -- and Dave Lombardi objects to the 
14:14:3310 following question: The dual award issued on 
14:14:3711 January 20th. Nobody knew what it meant. We had 
14:14:4012 this discussion about the east-west, north-south. 
14:14:4513 April -- I'm not trying to hold you to the April 
14:14:4914 date, but sometime in that time frame yOIl heard 
14:14:5115 of the amendment. Don't you think you would have 
14:14:5316 asked to see the amendment at that time frame to 
14:14:5717 resolve that confusion about the dual award? 
14:14:5918 A. Well, first of all -­
14:14:5919 MR. LOMBARDI: Object to the form. Go 
14:15:0020 ah(lad. 
14:15:0021 THE WITNESS: First of all, I didn't say 
14:15:0222 I remembered seeing it in April. You asked me 
14:15:0223 what I remember. I said I don't know. I don't 
14:15:0624 remember. 
14 : 12 : 2025 relying on Ken McClure? i 14: 15:0625 Q. (BY MR. PATTERSON) I didn't try to tie 
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Page 166	 Page 168 
14 : 15 : 06 1 you down to April, but don't you think you would 14 : 20 : 27 1 the NDA, on page 86. And you said one reason 
14 : 15 : 09 2 have asked to have seen it just as soon as you 14 : 20 : 32 2 that you wouldn't sign the NDA is that "ethically 
1 4 : 1 5 : 10 3 heard about it?	 14 : 20 : 37 3 we !believe we earned this business, won this 
14 : 15 : 10 4 MR LOMBARDI: The same objection. 14 : 20 : 37 4 business." 
14 : 15 : 11 5 THE WITNESS: But you asked me when is 14 : 20 : 495 Tell me ifl've got it wrong. When I 
14 : 15 : 14 6 the first time I remember reading it, and that's 14 : 20 : 51 6 read that, it was kind of: As a matter of 
1 4 : 1 5 : 1 6 7 when we starte:d the litigation. That doesn't 1 4 : 20 : 53 7 principle, there's no room for Qwest here because 
14 : 15 : 18 8 mean I didn't f1~ad it in April. I just don't 14 : 20 : 57 8 we won the business. 
14 : 15 : 21 9 remember reading it in April. You asked me when 14 : 20: 58 9 MR. LOMBARDI: Object to the form. 
1 4 : 1 5 : 2410 the first time I remember reading it was. 1 4 : 20 : 5 910 THE WITNESS: You have that incorrect. 
14:15:2611 Q. (BY MR. PATTERSON) Okay. Got it. I 14:21:0011 Q. (BYMRPATTERSON) Okay, what were you 
1 4 : 15 : 3412 think I've got it. I need to check something. 14 : 21 : 0212 saying in that? What were you meaning? 
14 : 17 : 3213 Okay, here's where I'm confusing myself: If 14 : 21 : 0213 A. Well, just what I said, to sell circuits 
14 : 18 : 0614 you've got your deposition --	 14 : 21 : 084 to Qwest is a breach ofethics. I never made any 
1 4 : 18 : 1115 MR LOMBA RDI: Which page? 14 : 21 : 1015 comment about Qwest selling circuits to the 
14 : 18 : 1316 Q. (BY MR. PATTERSON) Page 86. Look 14 : 21: 1216 State. If they are the lowest price, I will 
14 : 1 8 : 271 7 down -- I'm sorry, I'm going to start at line 10. 14 : 21 : 1 51 7 happily participate in getting the lowest price 
14 : 18 : 3818 MR. LOMBARDI: (Handing.) 14: 21: 1818 to the Idaho taxpayer. 
14 : 18 : 4119 THE WITNESS: (Reviewing document.) 14: 21 : 1819 Q. I'm sorry. 
14 : 18 : 4 520 Q. (BY MR. PATTERSON) Just if you would, 14: 21 : 2020 A. I absolutely refuse to sell connectivity 
1 4 : 18 : 4 62 1 Mr. Lowe, read for me, don't read out loud, lines	 114 : 2 1 : 2221 to Qwest, who will mark it up at the expense of 
14 : 18 : 5222 I°through 23.	 14 : 21 : 2422 the Idaho taxpayer and then sell it to the State. 
14 : 18 : 5423 A. What page? 114 : 21 : 2823 Q. I'm sorry, I did not -­
14:18:5424 Q.86. 14:21:2824 A. A huge difference.
 
1_1_4_:_1_8_:_5_7_2_5 A_._8_6._1_0thr_o_u.g h2_3?_.	 \1_1_4_:_2_1_:3_02_5 CI._--_a_p_p_re_c_ia_te_t_ha_t_d_is_ti_nc_t_io_n_w__h_e_n_I . _ 
Page 167	 Page 169 
14:18:581 Q. Yes, sir.	 114 : 21 : 32 1 should have on the basis of what you told me this 
14:18:592	 A. (Reviewing document.) Okay. 1 : 2 1 : 35 2 morning. I get the difference now.
 
114
14:19:113 Q. Now, here's -- and can Dave can object 14 : 21 : 46 3 Well, now I'm confusing myself again. 
14:19:194 or I'll object for him. In February when y'all 1 4 : 2 1 : 4 9 4 When we talked this morning about an end-to-end 
14:19:265 were talking about east-west, north-south, you 14 : 21 : 53 5 statewide single contractor backbone solution to 
14:19:296 were willing to accept that -- it's really a 14 : 2 1 : 56 6 the lEN, you told me that Syringa wou ld have had 
14:19:367 different deal than the RFP, but you were willing 1 14 : 21 : 59 7 to have entered into contracts to fill out its 
14:19:408 to accept it; right? 1 4 : 22 : 04 8 backbone statewide and Qwest would have had to 
14:19:419 A. In January., not February. 14 : 22 : 08 9 enter into contracts to fill out its backbone
 
14:19:4210 Q. July 16th when you met in Gwartney's
 14 : 22 : 0810 statewide; right? 
14:19:481 office, you testified you were still looking for 14 : 22 : 0811 A. No, I said we would have had to enter
 
14:19:4812 a compromise at that time where you got part and
 14 : 22 : 1112 into contracts to get the last mile. We may have
 
14:19:5113 would give part to Qwest; right?
 1 4 : 22 : 1413 entered contracts for the backbone. I don't -- I
 
14:19:5314 A. I was looking for a way to find the
 14 : 22 : 1614 would have to go back and review that. Most 
14:19:585 lowest cost circuit to schools. 14 : 22 : 2015 certainly we would have had to enter contracts
 
14:19:5816 Q. And were you willing at that time -­ 14 : 22 : 2216 for last mile.
 
14:20:0417 well, you were willing to find the lowest cost
 14 : 22 : 2317 Q. And you just didn't know whether you 
14:20:088 circuit for schools. Did that accommodate Qwest 14 : 22 : 2518 would need contracts for backbone, to fi 11 out
 
14:20:1019 taking part of the contract, the lEN contract?
 14 : 22 : 271 9 the backbone?
 
14:20:1420 A. Only-­ 14 : 22 : 2820 A. I don't know sitting here whether we had
 
14:20:1521 MR LOMBARDI: Object to the form.
 14 : 22 : 3121 to lease backbone, say north-south backbone as
 
14:20:1622 THE WITNESS: Only if they had the
 14 : 22 : 3522 part of our core charges to ENA.
 
14:20:1723 lowest price.
 14 : 22 : 3723 Q. SO, when you say "to ultimately sell
 
14:20:1824 Q. (BY MR. PATTERSON) So, when you -- you
 14 : 22 : 3924 cin:uits" at line 22, are those circuits the
 
14:20:2425 were talking about the nondisclosure agreement, 14 : 22 : 4325 last-mile connectivity or is that the backbone?
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ATTORNEYS FOR DEFENDANT QWEST COMMUNICATIONS COMPANY, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 










Case No. OC 0923757 
SUPPLEMENTAL REPLY BRIEF 
IN SUPPORT OF DEFENDANT 
QWEST COMMUNICATIONS 
COMPANY, LLC'S MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT ON COUNTS FOUR 
AND FIVE OF THE COMPLAINT 
Defendant Qwest Communications Company, LLC ("Qwest") respectfully submits this 
supplemental reply brief in support of its Motion for Summary Judgment on Counts Four and 
Five of the Complaint filed by Plaintiff Syringa Networks, LLC ("Syringa"). 
SUPPLEMENTAL REPLY BRIEF IN SUPPORT OF DEFENDANT QWEST 
COMMUNICATIONS COMPANY, LLC'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT ON COUNTS FOUR AND FIVE OF THE COMPLAINT - I 
#1512033 vi den 
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After months of discovery at great expense, Syringa has nothing of substance to show for 
it. Syringa has failed to uncover any evidence that anyone associated with Qwest or acting on its 
behalf did anything inappropriate with respect to the Idaho Education network ("lEN") project. 
As a result, Syringa attempts to cobble together innuendo and speculation to suggest that a jury 
might conclude that nefarious things occurred during "closed-door meetings," (Syringa's 
Supplemental Brief at 9), "behind-the-scenes discussions," (id.), and an "after hours meeting," 
(id. at 11). That is nonsense. The evidence - as opposed to rank speculation and innuendo ­
establishes that nothing inappropriate (let alone actionable) occurred, that Syringa's claims 
always were based on fevered imagination, and that there is no evidence to support them. 
The evidence shows that Qwest submitted a bid for the lEN contract to the Idaho 
Department of Administration ("DOA"), the DOA awarded contracts for the project to Qwest 
and Education Networks of America ("ENA"), and then the DOA unilaterally allocated Qwest 
certain tasks under that contract. Moreover, although Qwest had requested that it be designated 
the service provider of record for the lEN project (the "E-Rate provider"), the State instead 
selected ENA for that position. As a result, Qwest was required to be a sub-contractor to ENA, 
and it is ENA who has the billing relationship with the State. 
On February 6, 2007, Teresa Luna broke the bad news ofthe State's anticipated decision 
to Qwest near the end of the business day at the Bitterroot Ale House. Thus, the slender reed of 
the "after hours meeting" on which Syringa hangs its claims snaps under the weight of what 
actually happened, as established by evidence instead of innuendo. The meeting was not part of 
a secret plot to exclude Syringa, but a meeting in a public place to inform Qwest that it would be 
relegated to a secondary position. Similarly, a handful of early meetings with respect to the lEN 
SUPPLEMENTAL REPLY BRIEF IN SUPPORT OF DEFENDANT QWEST 
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implementation wen~ "closed-door meetings" only to the extent that the State wanted to meet 
separately with its two lEN contractors, ENA and Qwest, to foster frank discussions. 
There is no evidence that anything inappropriate or actionable occurred at these meetings. 
Syringa's tortious interference claims against Qwest should be dismissed. 
ARGUMENT 
A.	 Summary Judgment Should Be Granted Because Syringa Knew The Teaming 
Agreement 'Nas Not A Binding Contract. 
The first element of a claim for tortious interference with contract is the existence of a 
contract. Bybee, 178 P.3d at 624. Under Idaho law, no contract "comes into being when parties 
leave a material term for future negotiations, creating a mere agreement to agree." Maroun v. 
Wyreless Sys., 114 P.3d 974, 984 (Idaho 2005). As described in Qwest's Motion, by failing to 
agree on how any money received from the state with respect to the lEN project would be 
divided, ENA and Syringa effectively failed to agree on the price for their respective services. 
This left open the critical term of their relationship, so no contract was formed. 
Since filing those papers, Qwest has obtained through discovery documents 
demonstrating that this was Syringa's pre-litigation understanding as well. Approximately ten 
days after the State issued the letter of Intent to Award lEN contracts to Qwest and ENA, 
Syringa became concerned that Qwest would be providing the "backbone" portion of the lEN 
technical services. (Ex. 1 to Affidavit of Steven 1. Perfrement ("Perfrement Aff.")). In an 
exchange discussing the Teaming Agreement, former Syringa Chief Executive Steve Maloney 
wrote to current Syringa Chief Executive Greg Lowe that "[a]s I recall, the teaming agreement 
was only good until the award was made and a new agreement worked out." (Id., at 2). In 
another exchange later that day, Mr. Lowe wrote to the entire Syringa Board of Directors and 
SUPPLEMENTAL REPLY BRIEF IN SUPPORT OF DEFENDANT QWEST 
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advised them that "I still have a teaming agreement with ENA that says we have backbone but 
that agreement is subject to being rewritten upon the award." (Ex. 2 to Perfrement Aff., at 1).\ 
Thus, before this lawsuit was filed, the officers and directors of Syringa agreed, in 
internal pre-litigation discussions, that the Teaming Agreement "was only good until the award 
was made" and "subject to being rewritten upon the award." The Teaming Agreement simply 
was not a contract; and to the extent that it bound the parties at all, the Teaming Agreement left 
open material terms and would need to be rewritten if ENA wen~ awarded the lEN project. 
B.	 Summary Judgment Should Be Granted Because QWlest Did Not Improperly 
Interfere With Any Contract Or Opportunity Of Syringa's. 
Syringa continues to assert that one can infer that Qwestengaged in intentional 
interference causing a breach of the Teaming Agreement becausl~ Qwest talked to State 
employees before "the exclusion of Syringa from the lEN." (Opposition at 11). Specifically, 
Syringa now identifies three "specific actions by Qwest" from which it contends a "logical 
inference" of interference can be drawn: 
1. [Qwest] R(~quested and participated in numerous closed-door meetings 
with state employees and engaged in behind-the-scenes discussions that 
were followed by the exclusion of Syringa from the lEN; 
2. [Qwest] Drafted and sent a document the state later closely replicated 
and issued as the Amended SBPO, in which Qwest assigned itself most of 
the work Syringa was entitled to under the Teaming Agn::ement; and 
3. [Qwest] Encouraged ENA to breach its Teaming Agreement with
 
Syringa by entering into a Qwest Professional Services Agreement.
 
(Syringa's Supplemental Brief at 9). 
\ In a demonstration of what true tortious interference looks like, these emails also 
repeatedly discuss Syringa's attempting to have funding for the lEN project "killed" through 
legislative lobbying if Syringa did not receive the project instead of Qwest. 
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First, it cannot be inherently improper for Qwest to meet with State employees about the 
lEN project. Qwest was awarded a contract to provide services for the lEN project. If meeting 
with the State after being awarded a State contract were considered "evidence" of misconduct, 
every State contractor would be at risk of being accused of tortious interference by any other 
contractor who failed to receiv~~ subcontract work. 
Moreover, in describing the meetings as "closed-door" and "behind-the-scenes," Syringa 
means only that Syringa was not invited. However, Syringa was not awarded a contract. 
Verizon, who also was not awarded a contract, also was not invited. Nor were any of the other 
potential subcontractors identified in any of the bids. 
In any event, it was the State, not Qwest, who "closed" the proverbial doors and 
requested separate meetings with ENA and Qwest: 
As you are considering the current draft implementation plan and the additions 
you'll soon receive from Laura, it occurs to me that we (state) are missing 
something vitally important. We need the opportunity to hear about your concerns 
and presuppositions regarding the lEN contracts and Implementation, or for that 
matter, anything else bearing on the challenges before us .. To be fair to you all, 
that requires an environment where you are free to be frank with us. 
In short, before we meet again collectively, we need to meet singly - state and 
Individual partners. I believe that is necessary for our collective meeting to be as 
productive as possible. Would you all (and respective teams) be available 
Thursday moming for individual meetings and Thursday afternoon or Friday for 
the next collective meeting? 
(Ex. 3 to Perfrement Aff., Email from Greg Zickau (January 31,2009)). It cannot constitute 
tortious interference with a third party's contract for a vendor sueh as Qwest to attend meetings 
as requested by its customer. And in the absence of evidence indicating that something improper 
happened at these meetings, no reasonable factfinder could simply assume that it did. Such an 
assumption would be rank speculation, not a reasonable inference. 
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Second, Syringa continues to assert that the "state made minor revisions" to a draft 
amended purchase order provided by Qwest, but "the substance'" of Qwest' s draft was adopted. 
As described at more length in previous filings, that is simply false. Laura Hill testified: 
Q. (BY MR. LOMBARDI): Okay. Well, let me just ask you to take a 
look at Exhibit 42, because at a glance, at least, it appears that Exhibit 42 
may have also heen used by you as a template for your preparation of 
Exhibit -- .... 
A. It was not. 
Q. It was not. Okay. 
A. It was not, no. 
(Ex. 15 to Johnston Aff., Hill Dep. at 176:9-179: 11).2 In fact, the amendments the State 
ultimately issued designate ENA as the E-Rate provider, not Qwest, with Qwest acting as ENA's 
sub-contractor for lEN network services. (Ex. 19 to Johnston AfT. ~~ 1-2; Ex. 18 ~ 1). 
Third, the DOA made this decision "unilaterally." (Ex. 22 to Johnston Aff., Letter from 
M. Gwartney to G. Lowe (July 24, 2009) at 2). There is no evidence that Qwest in any way 
influenced the DOA, improperly or otherwise, in its division of responsibilities between ENA 
and Qwest. (Ex. 5 to Johnston Aff., Lowe Dep. at 269: 1-7). Just because something happened 
later in time does not establish causation; an inference of causation requires facts "to support the 
conclusion that the latter was 'caused' by the former and therefore resulted in damage." Spur 
Prods. Corp. v. Stoel Rives LLP, 142 Idaho 41, 48 (2005); see also Kilpatrick v. Breg, Inc., 613 
F.3d 1329, 1343 (lith Cir. 2010) (excluding expert causation testimony "rooted in a temporal 
relationship" as a classic '''post hoc ergo propter hoc' fallacy which ... makes an assumption 
based on the false inference that a temporal relationship proves a causal relationship"); McClain 
2 The Affidavit of Meredith Johnston was submitted previously with Qwest's prior 
summary judgment briefing. 
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v. Metabolife Int'l, Inc., 401 F.3d 1233, 1243 (lIth Cir. 2005) (Inferring causation from 
"temporal relationships leads to the blunder of the post hoc ergo propter hoc fallacy." ... "It is 
called a fallacy because it makes an assumption based on the false inference that a temporal 
relationship proves a causal relationship."). Such facts are in short supply here. 
Finally, Syringa contends that Qwest learned on February 6, 2009, that the State expected 
to designate ENA as its lEN E-Rate provider, and that, "[a]rmed with this information, on 
February 10, 2009, Qwest engaged in a concerted effort to persuade ENA to withdraw from the 
lEN project. ..." (Supplemental Brief at 11-12). Therefore, Qwest engaged in some breach of 
ethics that satisfies the improper conduct requirement for tortious interference. Not so. 
Bob Collie of ENA described Qwest's "concerted effort" at persuasion as follows: 
Q. Do you recall having any discussions with anyone from Qwest 
during that time frame to the effect that ENA considered 
withdrawing its application? 
A. I was asked that. I don't know whether it was in that time 
frame or not. 
Q. Tell me what you recall about those discussions with Qwest. 
A. It was in a meeting with a number of participants, of which I 
know Jim Schmit was present, Clint Berry and Greg Zickau, there 
may have been others, though I don't recall. And we were asked if 
we would consider withdrawing and enter into a professional 
services contract with Qwest. 
Q. Are you absolutely sure that Mr. Zickau was there? 
A. Yes. 
Q. Where was the meeting? 
A. It was in -- I don't know what the room number is, but it was 
in a conference room at the Department of Administration. 
Q. Did you rec(~ive any communications from Teresa Luna on or 
after February 6th, 2009 during which she told you who had been 
designated as the E-rate service provider? 
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A. I don't recall. 
* * * 
Q. After the proposal was made that ENA withdraw and contract 
with Qwest, did either Mr. Berry or Mr. Schmit ask you to discuss 
that suggestion with your senior management? 
A. Yes. 
Q. Did you do that? 
A. Yes. 
Q. Who did you talk with? 
A. I spoke with David Pierce. 
Q. "lhat did you say to Mr. Pierce? 
A. I explained what was offered. 
Q. What did Mr. Pierce say in response? 
A. That there was not very much specificity in Qwest's offer, and 
that giiven the scoring of the RFPs he didn't see why it was in 
ENA's best interest to take that offer. 
Q. Did you ever communicate back to either Mr. Berry or Mr. 
Schmit that ENA did not wish to pursue their offer? 
A. I'm sure I did at one point. 
(Ex. 4 to Perfrement Aff., Collie Dep. at 231: 11-233: 11). Gayle Nelson of ENA similarly 
described the discussion as follows: 
Q. As well as you can, please tell me what Jim Schmit said to 
Bob Collie. 
A. I remember him saying -- because the State had just said that 
they were leaning toward ENA being the named service provider. 
Q. Dh-huh. 
A. And Jim said, "Well, I do have one other alternative to 
propose." He said, "ENA could withdraw and work as a 
subcontractor through Qwest Services organization." 
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And after a bit of silence, Bob said, "I will" -- I don't think Jim 
specifically asked him to take it to senior management. I think 
Bob said, "We'll take that under advisement. I'll run it by our 
executives, and we'll get back to you." 
Q. Vfhat did Jim Schmit say in response to that? 
A. I don't remember. 
Q. Did Mr. Zickau say anything about that proposal by Qwest? 
A. Not that I recall. 
* * * 
Q. Do you know what happened at ENA in terms of the proposal 
made by Mr. Schmit? 
A. Bob talked to David Pierce. But I don't -- I didn't participate 
in that conversation. 
Q. Do you know what the outcome was of that conversation? 
A. I know that we weren't going to withdraw. 
(Ex. 5 to Perfrement Aff., Nelson Del'. at 168:12-170:4). 
Thus, the entirety of Syringa's evidence regarding an alleged breach of business ethics is 
a single suggestion made openly at a meeting of all three relevant actors, the State, ENA, and 
Qwest. ENA declined Qwest's proposal. Therefore, even assuming for purposes of this motion 
that such a suggestion were improper - which it clearly was not under the circumstances - it did 
not cause ENA to do anything. At a minimum, to be tortious, alleged interference must cause a 
breach of contract. Barlow v. International Harvester, 522 P.2d 1102, 1114 (Idaho 1974). 
CONCLUSION 
The torts of tortious interference with contract or prospective economic advantage were 
never intended to allow damage claims for failed bidders or disgruntled competitors. They 
ultimately require proof -- not speculation, innuendo, or suggestion, but proof - of improper 
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conduct, such as violence or threats of violence, intimidation, deceit, misrepresentation, bribery, 
or disparaging falsehood, or an established standard of trade or profession. See Quality Resource 
& Services, Inc. v. Idaho Power Company, 706 F. Supp. 2d 1088, 1100 (D. Idaho 2010). There 
is no proof of any misconduct by Qwest, and Syringa had no such facts to support such a 
conclusion when its lawsuit was filed. Its claims against Qwest should be dismissed. 
RESPECTFULLY SUBMITTED this 11 th d y of January, 201 
St p R. Thomas, ISB No. 2326 
M FF.~TT, THOMAS, BARRETT, ROCK & FIELDS, 
C TERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
srt@mofJatt.com 
B. Lawrence Theis (Pro Hac Vice) 
Steven 1. Perfrement (Pro Hac Vice) 
Meredith A. Johnston (Pro Hac Vice) 
HOLME ROBERTS .& OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, Colorado 80203 
Telephone (303) 861-7000 
Facsimile (303) 866-0200 
larry. theis@hro. com 
steven.perfrement@hro.com 
meredith.johnston@hro.com 
Attorneys for Defendant Qwest Communications 
Company, LLC 
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CERTIFICATE OF SERVICE 
The undersigned hereby certifies that on this 11 th day of January, 2011, a true and correct copy of 
the foregoing SUPPLEMENTAL REPLY BRIEF IN SUPPORT OF DEFENDANT QWEST 
COMMUNICATIONS COMPANY, LLC'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
ON COUNTS FOUR AND FIV]~ OF THE COMPLAINT was served as follows: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P. O. Box 2720 
Boise, Idaho 83701 
Facsimile (208) 388-1300 
Attorneys for PlaintiffSyringa Networks, LLC 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY, LLP 
877 Main Street, Suite 1000 
P. O. Box 1617 
Boise, Idaho 83701-1617 
Facsimile (208) 954-5210 
Attorneys for defendants Idaho Department of 
Administration; J Michael "Mike" Gwartney and 
Jack G. "Greg" Zickau 
Phillip S. Oberrecht 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, PA 
702 W. Idaho, Suite 700 
P. O. Box 1271 
Boise, Idaho 83701-1271 
Facsimile (208) 395-8585 
Attorneys for Defendant ENA Services, LLC, a 
Division ofEducation Networks ofAmerica, Inc. 
Robert S. Patterson (pro hac vice pending) 
Bradley Arant Boult Cummings LLP 
1600 Division St., Suit(~ 700 
Nashville, Tennessee 37203 
Facsimile (615) 252-6335 
Attorneyfor Defendant ENA services, LLC, a 
Division ofEducation Networks ofAmerica, Inc. 
Q]' U.S. Mail, Postage Prepaid 
D Hand Delivered 
[Jpvernight Mail 
~ Facsimile 
.1?5 U.S. Mail, Postage Prepaid 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
'U.S. Mail, Postage Prepaid 
D Hand Delivelred 
D Overnight Mail 
D Facsimile 
0"U.S. Mail, Postage Prepaid 
D Hand Delivered 
D Overnight Mail 
D Facsimile 
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Facsimile (208) 385-5384 
J'rt@moffatt.com 
B. Lawrence Theis (Pro Hac Vice) 
Steven J. PerfremeJrlt (Pro Hac: Vice) 
Meredith A. Johnston (Pro Hac Vice) 
HOLME ROHERTS &: OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, Colorado 80203 
Telephone (303) 861-7000 
Facsimile (303) 866-0200 
larry. lheis@hro,com 
steven.perfrement@hro.com 
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1. I am a partner with the law finn Holme Roberts & Owen, LLP, counsel of record 
for Defendant Qwest Communications Company, LLC (HQwest"). I make the following 
statements based upon my personal knowledge and review of the record evidence in this case. 
2. Exhibit 1 and 2 hereto are a true and correct copies: of internal Syringa email 
messages dated January 30, 2009, discussing the need to nt:goliaw a new agreement with RNA 
after any award reillted to the lEN project. 
3. Exh:ibit 3 hereto is a true and correct copy of an email from Greg Zickau to Jim 
Schmit. Gayle, Nelson and others datcd January 31, 2009, through which Mr. Zickau requests 
separate meetings with ENA and Qwest to discuss lEN implementation. 
4. Exhibit 4 hereto is a true and correct copy of excerpts from the deposition of 
Robert M. "Boh" Collie taken December 9, 2010. 
5. Exhibit 5 hereto is a true and correct copy of excerpts from the deposition or 
Gayle 1. Nelson taken September 30, 2010. 
Affiant states nothing further in this affidavit. 
Steven J. Perfrement 
Subscribed and swum to before me by Steven J. Perfrement this 11 111 day of January. 2011. 
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From: Gn~g Lowe 
To: st€!Ye Maloney 
Sent: 1/30/20092:08:30 PM 
Subject: RE: lEN awards 
I understand but are you suggesting to just let have Owest have the backbone? They'll be building fiber into our 




Syringa Networks, LLC 
3795 S Development Ave, Suite 100 





Assistant: Faye Baxter 
Email: fbaxler@syringanetworks.net 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Jl/etwork" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise protectl~d from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney 
Sent: Friday, January 30, 2009 ~~:08 PM 
To: Greg Lowe 
SUbject: RE: lEN awards 
Now that contracts have been ,awarded, it will be hard to kill this as the protest period is over. Could lobby to keep it 
from being fumed, but they have found a way around that for the first phase. Need to be careful because of long term 
politics. 
From: Greg Lowe 
Sent: Friday, January 30,2009 1:28 PM 
To: Steve Maloney 
Subject: RE: lEN awards 
Yep....but technically, the ward was made to lEN Alliance. If ENA bails I will kill. The comment about IRON is too 
complicated 50 I'm just going to sit and watch for the moment. I'll let everyone exhaust themselves and if they are 






Syringa Networks, LLC 



























"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality NoticE~ 
The information in this messagE~ is intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise protected from disclosure. If you are not the intended recilPient, you are hereby nolified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohib~ed. If you 
have received this e-mail in error, do not print it or disseminate ~ or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney
 




Subject: RE: lEN awards
 
As I recall, the teaming agreement was only good until the award was made and a new agreement worked out. That
 








Subject: RE: lEN awards
 






Syringa Networks, LLC 
3795 S Development Ave, Suite 100 





Assistant: Faye Baxter 
Email: fbaxter@syringanetworks.net 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named recipients only. It may contain information that is privileged, 
























disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail filE~ immediately thereafter. Thank. you. 
From: Steve Maloney
 




Subject: RE: lEN awards
 
I doubt ENA would want to fight this as they are getting a lot of what they want. But if you read that state code I sent 
last week about multiple awards, I think it could be argued that a multiple award was not required since the lEN alliance 
is capable of providing the s4~rvices without Qwest. Aro the lEN Alliance won the points. There was no real reason 
for a multiple award other than politics. 
As I say, I dOlbt ENA would participate in such an argument. It could delay things and kiU the whole thing. And it is
 










Subject: RE: lEN awards
 


























"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message Is Intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise protecteld from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney 
Sent: Friday, January 30, 2009 12:48 PM 
To: Greg Lowe 































Looks like Gwartney is tryin!~ to force them in that direction. Let's see what they have to say next week, 
From: Greg Lowe
 




Subject: FW: IEN awards
 
Looks like our trust of ENA may have been misplaced. Reading the attached doc it appears ENA gets what they are 



























"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise protected from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibned. If you 
have received this e-mail in error, do not print it or disseminate n or its contents. In such event, please notify the sender by return 
e·mail and delete the e-mail file immediately thereafter. Thank you. 
From: Bob Collie [mailto:bcollie@ena.com] 
Sent: Friday, January 3D, 2009 10:09 AM 
To: Steve Maloney 
Cc: Greg Lowe 
Subject: RE: lEN awards 
Understood. I think they are be~linning to understand IRON, but they don't like the zealousness that they are showing to (1) push 
things faster than the State is comfortable with proceeding and (2) head in the path of a commercial provider -- pitting 
themselves against Qwest. 
The meeting is over and attached is a document that Laura prepared to begin negotiations related to how we're all supposed to 
work together. Overall, I'd say tille document is pretty balanced -- perhaps more balanced than we had hoped in its initial draft, 
but at the same time it was clear that it was not as much as Qwest was expecting/hoping be given at the starting gate. 
Gwartney made It clear that he'd be running things and that he wanted ENA and Owest to get together and come to an amicable 
solution to how we all might execute. Owest is definitely on the defensive and wants much more. Jim Schmit was noticeably 
frustrated both due to a meeting he had prior wnh Gwartney and what the document said. Skip had a meeting ear1ier in the 
week with Gwartney and said thelt the biggest impediment to get this to mow forward is for Gwartney to get Owest nodding and 
agreeil'YJ with what needs to be dlone. It appears that Gwartney has begun this process, but I am certain there will be more 
required to accomplish the task. 
All of this being said, however, together we've got qune a bit to do to get this overall relationship with Owest shaped in the best 
manner for our partnership. We're planning to meet with Owest first thing on Monday in person to try and hear them out now 

































Phoenix for meetings on Tuesclay and Wednesday, but now think that I'm going to stay in Boise over those days. Should we get 
together in person on Tuesday? I'm available to talk just about any time, but I do think getting together in person would be 
valuable. 
Outside of the meeting detailed above, we've had a great week, spending time with school districts and gathering E-Rate 
paperwork. Take a look at www.ena.com/idaho for copies of what we've been dis;tributi~. Oliver is following up personally with 
each district that was there as well as those that were not in attendance to gather the appropriate E-Rate paperwork by 
February 5th. Overall, districts are very e)(Cited about the project (sure, there are a few execeptions driven by specific concerns 
and we are working to address them) and supportive. 
-Bob 
From: Steve Maloney [mailto:smaloney@syringanetworks.net]
 




Subject: RE: lEN awards
 
aGIO doesn't understand thEl value of IRON I guess. Of course there has always been tension between the 
Universities and Administration. So that may be natural. Greg Zickau is relatively new to his position and seems to 
be protective - this has ShoVl'rl up in his relations with IRON and with Homelc:lnd Security. He needs someone advising 
him wro urx::Ierstands what can be done here. 
Watch Owest carefully. They will agree to something am then not follow through. 
I will be interested to hear what comes out of the meeting. 
Steve Maloney 
From: Bob Collie [mailto:bcollile@ena.comJ
 
Sent: Friday, January 30, 2009 7:32 AM
 
To: Steve Maloney; Greg Lowe
 
CC: Steve Wagner; Adam Johnston
 
Subject: Re: lEN awards
 






Education Networks of AIrerica, In:. (ENA)
 
p: +1 615312-6004 f: +1615 250-0535 
----- Original Message ••••• 
From Steve Maloney <Smaloney@Syringanetworks.net> 
To: Greg Lowe <gIowe@syringaretworks.net>; Bob Collie 
Cc: Steve Wagner <stwagner@syringanetworks.net>; Adam Johnston <ajohmton@syringanetworks,net> 
Sent: Fri Jan 30 08:23:182009 
Subject: lEN awards 
Attached are copies ofth: IEN awards. 
Notice that the awards are blanket pl:lfcrnse orders. Tre slate will then issue orders against these - supposedly according to an IEN strategic 


























Whoever takes Laura Hill's place will have a lot of influeoce on what gets ordered am from which vendor. 11 will be interesting. 
Regards, 
Steve Malorey 
Syringa Networks, LLC 
3795 S. DevelopIrent Ave. 




"Idaro's Premier Fiber Optic Network" 
Privilege ani Confidentiality Notice 
The inforrmtion in this Iressage is intended for tle naIred recipients only. It nny contain information fult is privileged, confidential or 
otlerwise protected from discloslJr<:. Ifyou are not Ire intended recipient, you are hereby notified trot any disclosure, copying, distribution, or 
the taking of any action in reliaoce em the contents of this rressage is strictly prohibited. Ifyou have received this e-nnil in error, do not print it 










From: Gretg Lowe 
To: syringabod@syringanetworks.net 
Sent: 1/30/20092:21 :43 PM 
Subject: FW: lEN awards ­ Not good news as written 
Attachments: dra1't ien ergagement doc. pdf 
Guys, 
This came out today as a draft of how the awards will be issued. You'll note' on pages 6,7, and 10 that Qwest is 
referenced to have the backbone and Idanet. This is contrary to what we wme being told by the state and by ENA 
through the protest period. If it stands as written, Syringa Networks willlargE~ly be left out. I still have a teaming 
agreement with ENA that says we have backbone but that agreement is subjlect to being rewritten upon the award. I 
am being told by ENA that t~ley plan on honoring the agreement but at the end of the day they are getting mostly what 
they wanted and may tell us too bad We were told all along we had a subst;:mtial place at the table. This doc says 
otherwise. 
So, I need your advice in advance 50 that I'm ready with my direction to Ken. If Syringa Networks gets cut out do you 
want me to proceed having tl1e funding for lEN killed with DeanlJFAC? Or do you want me to accept whatever gets 
handed down? I know it is bad politics to kill it but a the end of the day what's the point of being the highest scoring 




Syringa Networks, LLC 
3795 S Development Ave, Suite 100 
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From: Bob Collie [mailto:bcollie!@ena.com] 
Sent: Friday, January 30, 2009 10:09 AM 
To: Steve Maloney 
CC: Greg Lowe 
Subject: RE: lEN awards 
Understood. I think they are beginning to understand IRON, but they don't like the zealousness that they are showing to (1) push 
things faster than the Stale is comfortable with proceeding and (2) head in the path of a commercial provider -- pitting 
themselves against Qwest. 

















work together. Overall, I'd sa)' the document is pretty balanced -- perhaps more balanced than we had hoped in its initial draft, 
but at the same time it was clear that it was not as much as Qwest was expecting/hoping be given at the starting gate. 
Gwartney made it clear that he!'d be running things and that he wanted ENA. and Qwest to get together and come to an amicable 
solution to how we all might eXl3cute. Qwest is definitely on the defensive and wants much more. Jim Schmit was noticeably 
frustrated both due to a meeting he had prior with Gwartney and what the document said. Sk.ip had a meeting earlier in the 
week with Gwartney and said that the biggest impediment to get this to move forward is for Gwartney to get Qwest nodding and 
agreeing with what needs to be done. It appears that Gwartney has begun this process, but I am certain there will be more 
required to accomplish the tas~:. 
All of this being said, however, together we've got quite a bit to do to get this overall relationship with Qwest shaped in the best 
manner for our partnership. We're planning to meet with Qwest first thing on Mondlay in person to try and hear them out now 
that the attached document has been circulated. I know that Greg is out on MondslY and I had Initially planned on being In 
Phoenix for meetings on Tuesdiily and wednesday, but now think that I'm going to stay in Boise over those days. Should we get 
together in person on Tuesday? I'm available to talk just about any time, but I do think getting together in person would be 
valuable. 
Outside of the meeting detailed above, we've had a great week, spending time with school districts and gathering E-Rate 
paperwork. Take a look at www.ena.comlidaho for copies of what we've been distributing. Oliver is follOWing up personally with 
each district that was there as well as those that were not in attendance to gather the appropriate E-Rate paperwork by 
February 5th. Overall, districts are very excited about the project (sure, there are a few execeptions driven by specific concerns 








: !~. " 
From: Greg Zickau 
Sent: Saturday, January 31, 2009 9:52 AM 
To: Jschmit@qwest.com; Gayle Nelson 
Cc: Teresa Luna; Laura Hill; Clint Berry (clint.berry@qwest.com); Bob Collie 
SUbject: Meetings Proposal 
Good mornIng, 
To say the least, lEN is at a l:1elicate juncture - completely apart from Its precarious financial position. 
As you are considering the current draft Implementation plan and the additions you'll soon receive from Laura, It occurs to 
me that we (state) are missing something vitally important. We need the opportunity to hear about your concerns and 
presuppositions regarding thlEl lEN contracts and implementation, or for that miitter, anything else bearing on the 
challenges before us. To be fair to you all, that requires an environment when:! you are free to be frank with us. 
In short, before we meet agclin collectively, we need to meet singly - state and IndivIdual partners. I believe that is 
necessary for our collective meeting to be as productive as possible. Would YOlu all (and respective teams) be available 

















IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an 
Idaho limited liability 
company, Case No. CV OC 0923757 
Plaintiff, Volume II 
vs. (Pages 217 to 322) 
IDAHO DEPARTMENT OF 
ADMINISTRATION, et al., 
Defendants. 
CONTINUED VIDEOTAPED DEPOSITION OF 
ROBERT M. COLLIE, III 
TAKEN DECEMBER 9, 2010 
REPORTED BY: 
































MS. PATTERSON: I'm sorry. Could you 
read that back. 
(Record read back.) 
THE WITNESS: So February 6th would be a 
Friday and the 12th would be the following 
Thursday? 
Q. (BY MR. LOMBARDI) Yes. 
A. I would expect so, yes. 
Q. Do you recall it? 
A. Not specifically. 
Q. Do you recall having any discussions 
with anyone from Qwest during that time frame to 
the effect that ENA considered withdrawing its 
application? 
A. I was asked that. I don't know whether 
it was in that time frame or not. 
Q. Tell me what you recall about those 
discussions with Qwest. 
A. It was in a meeting with a number of 
participants, of which I know Jim Schmit was 
present, Clint Berry and Greg Zickau, there may 
have been others, though I don't recall. And we 
were asked if we would consider withdrawing and 
enter into a professional services contract with 
QVJest. 




09:30:04 1 Q. Are you absolutely sure that Mr. Zickau 
09:30:08 2 was there? 
09:30:10 3 A. Yes. 
09:30:10 4 Q. Where was the meeting? 
09:30:12 5 A. It was in -- I don't know what the room 
09:30:14 6 number is, but it was in a conference room at the 
09:30:16 7 Department of Administration. 
09:30:20 8 Q. Did you receive any communications from 
09:30:24 9 Teresa Luna on or after February 6th, 2009 during 
09:30:30 10 which she told you who had been designated as the 
09:30:34 11 E-rate service provider? 
09:30:36 12 A. I don I t recall. 
09:30:38 13 Q. Did Mr. Schmit or Mr. Berry ask you to 
09:30:56 14 talk with your senior management about a 
09:31:00 15 different arrangement with Qwest for the lEN? 
09:31:04 16 A. Can you explain your question further. 
09:31:08 17 Q. After the proposal was made that ENA 
09:31:16 18 withdraw and contract with Qwest, did either Mr. 
09:31:22 19 Berry or Mr. Schmit ask you to discuss that 
09:31:26 20 suggestion with your senior management? 
09:31:28 21 A. Yes. 
09:31:28 22 Q. Did you do that? 
09:31:30 23 A. Yes. 
09:31:30 24 Q. Who did you talk with? 
09:31:34 25 A. I spoke with David Pierce. 





























Q. What did you say to Mr. Pierce? 
A. I explained what was offered. 
Q. What did Mr. Pierce say in response? 
A. That there was not very much specificity
 
in Qwest's offer, and that given the scoring of
 
the RFPs he didn't see why it was in ENA's best
 
interest to take that offer.
 
Q. Did you ever communicate back to either 
Mr. Berry or Mr. Schmit that ENA did not wish to 
pursue their offer? 
A. I'm sure I did at one point. 
Q. Was Mr. Zickau in the room when Mr. 
Schmit and Mr. Berry made the proposal to you 
that ENA withdraw and become a subcontractor? 
A. Based on my recollection, yes. 
Q. At the time the proposal was made did 
Mr. Zickau say anything to you like: ENA doesn't 
have to withdraw because we've already told Qwest 
that we've chosen ENA as the designated E-rate 
provider? 
A. I don't recall. 
Q. You don't recall or you don't recall 
that; in other words, you - ­
A. I don't recall him saying that. 
Q. Okay. If the State had already decided 
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MS. JOHNSTON: Objection. Foundation.
 




MR. OBERRECHT: I'm going to object to the
 
form. I don't understand who "they" is there.
 
The board -- senior management or Qwest?
 
MR. LOMBARDI: Okay. That's fair. 
Q. Who do you recall from Qwest being 
present and making this request? 
A. Jim Schmit. 
Q. As well as you can, please tell me 
what Jim Schmit said to Bob Collie. 
A. I remember him saying -- because the 
State had just said that they were leaning toward 
ENA being the named service provider. 
Q. Uh-huh. 
A. And Jim said, "Well, I do have one 
other alternative to propose." He said, "ENA 
could withdraw and work as a subcontractor through 
Qwest Services organization." 
And after a bit of silence, Bob said, 
"I will" -- I don't think Jim specifically asked 
him to take it to senior management. I think Bob 
sa.id, "We'll take that under advisement. I'll run 












14:29:22 1 it by our executives, and we'll get back to you." 
14:29:28 2 Q. What did Jim Schmit say in response to 
14:29:31 3 that? 
14:29:32 4 A. I don't remember. 
14:29:37 5 Q. Did Mr. Zickau say anything about that 
14:29:41 6 proposal by Qwest? 
14:29:46 7 A. Not that I recall. 
14:29:48 8 Q. Do you recall anyone else saying 
14:29:50 9 anything about that proposal by Qwest that ENA 
14:29:54 10 withdraw? 
14:29:55 11 A. No, but I was on the phone, so I 
14:29:58 12 couldn't hear a lot. 
14:29:59 13 Q. Sure. Did you and Bob Collie and any 
14:30:09 14 other colleagues from ENA have a discussion 
14:30:12 15 following this meeting at which Qwest made the 
14:30:17 16 proposal that ENA withdraw? 
14:30:26 17 A. I didn't, no. 
14:30:28 18 Q. SO you didn't participate in any 
14:30:29 19 discussion thereafter? 
14:30:40 20 A. Not that I remembE~r. 
14:30:41 21 Q. Do you know what happened at ENA in 
14:30:43 22 terms of the proposal made by Mr. Schmit? 
14:30:48 23 A. Bob talked to David Pierce. But 
14:30:52 24 don't -- I didn't participate in that 
14:30:53 25 conversation. 






14:30:54 1 Q. Do you know what the outcome was of 
14:30:55 2 that conversation? 
14:30:57 3 A. I know that we weren't going to 
14:30:59 4 wi.thdraw. 
14:32:31 5 Do you mind if we take a little break? 
14:32:35 6 MR. OBERRECHT: Let's do that. 
14:32:35 7 MR. LOMBARDI: Fine. 
14:32:36 8 THE VIDEOGRAPHER: The time is 2:32, and 
14:32:38 9 we're off the record. 
14:32:40 10 (Recess. ) 
14:50:51 11 THE VlDEOGRAPHER: The time is 2:50, and 
14:50:53 12 we're on the record. 
14:50:56 13 Q. (BY MR. LOMBARDI): Ms. Nelson, we've 
14:50:57 14 been talking about some meetings that you 
14:51:01 15 participated in I think by telephone in February 
14:51:04 16 of 2009 concerning the lEN. And just so we could 
14:51:09 17 have something to refer to, I have pulled up 
14:51:15 18 Exhibit 55 
14:51:19 19 A. Oops. Okay. 
14:51:22 20 Q. -- which is the calendar of Greg 
14:51:25 21 Zi.ckau. And 55, I think, is going to be behind 
14:51:29 22 you in the probably -- maybe the last binder, but 
14:51:36 23 I don't know for certain. 
14:51:37 24 A. Right here (indicating)? 
14:51:40 25 Q. Yes. 
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COME NOW Defendants 1. Michael "Mike" Gwartney ("Gwartney") and Jack G. 
"Greg" Zickau ("Zickau"), by and through their counsel of record, Hawley Troxell Ennis & 
Hawley LLP, and respectfully submit the following memorandum in response to the 
Supplemental BriefIn Opposition To State Defendants' Motion for Summary Judgment 
("Supp.") filed by Plaintiff Syringa Networks, LLC ("Sryinga").l 
I. ARGUMENT 
A.	 Syringa's Allegations Of Conflicts In Testimony, Lack Of Recollection And The 
Demeanor Of Witnesses Are Insufficient To Establish A Material Question Of Fact 
Regarding Criminal Intent. 
Syringa contends that alleged conflicts in testimony among the numerous witnesses who 
have been deposed in this case, together with the inability of some witnesses to recall specific 
details of events occurring well over a year ago and the "demeanor of the witnesses" create 
credibility issues, and, moreover, that such issues preclude summary judgment. Syringa is 
wrong on the facts and the law. 
1. Courts May not Weigh the Credibility of Deponents on Summary Judgment. 
Syringa's suggestion that this Court should assess the credibility of the deponents and 
affiants and deny summary judgment on that basis is at odds with well-settled Idaho law. Simply 
put, "it is not within the trial court's province to assess the credibility of an affiant or deponent" 
Syringa previously conceded, in its Response to the State Defendants' Motion for Summary 
Judgment, that it has no viable claim remaining against Defendant Idaho Department of 
Administration ("IDA"). See Opposition to State Defendant's Motion for Summary 
Judgment Re Count Four of Plaintiffs Complaint filed November 17,2010, at p. 4. 
Syringa's Supplemental Brief does not attempt to revive its case against IDA but, instead 
focuses only on Gwartney and Zickau. As a result, Syringa has no claim remaining against 
IDA. Nevertheless, IDA supports this brief and joins in to the extent that this Court 
considers any of Syringa's claims against IDA still viable. 
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when making a summary judgment ruling. Sohn v. Foley, 125 Idaho 168, 171,868 P.2d 496, 
499 (Ct. App. 1994). See Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable Trust, 147 
Idaho 117, 127-128,206 P.3d 481,491-492 (2009) ("Nor was the court permitted to judge the 
credibility of the affiants."); Stanley v. Lennox Industries, Inc., 140 Idaho 785, 789, 102 P.3d 
1104, 1108 (2004) ("It is not proper for the trial judge to assess the credibility of an affiant at the 
summary judgment stage when credibility can be tested in court before the trier offact."); Baxter 
v. Craney, 135 Idaho 166, 172, 16 P.3d 263,269 (2000) (same); G & M Farms v. Funk Irr. Co., 
119 Idaho 514, 530, 808 P.2d 851, 867 (1991) ("Credibility determinations, the weighing of the 
evidence, and the drawing of legitimate inferences from the facts are jury functions, not those of 
ajudge, whether he is ruling on a motion for summary judgment or for a directed verdict."). The 
failure by the court to follow this rule against assessing credibility on summary judgment 
constitutes reversible error. In Baxter, for example, the Idaho Supreme Court reversed the 
district court's grant of summary judgment precisely because that court had "erred by 
considering the credibility of the affidavits." 135 Idaho at 172, 16 P.3d at 269. It is, therefore, 
not this Court's role, at this stage of the proceedings, to assess the credibility of witnesses. 
Syringa's curious citations to authority discussing the assessment of credibility during 
trial cannot help its cause. A judge may make "his or her own assessment of the credibility of 
the witnesses" during the course of a trial and may take such assessment into consideration when 
ruling on a motion for a new trial. Hudelson v. Delta Intern. Machinery Corp., 142 Idaho 244, 
248,127 P.3d 147, 151 (2005). The proposition, however, that ajudge who presided over a trial 
may assess credibility when ruling on a motion for a new trial does not support Syringa's 
position that a judge is free to make similar assessments of the eredibility of deponents and 
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affiants at the summary judgment stage. Syringa's citations to State v. Bolton, 119 Idaho 846, 
850, 810P.2d 1132, 1136 (1991), and the Idaho Jury Instructions, each of which support the 
proposition that jurQ!§, the finders of facts at trial, may make assessments of credibility, are 
similarly inapposite at summary judgment proceedings. 
Syringa's citation to Athay v. Stacey, 142 Idaho 360, 367, 128 P.3d 897, 905 (2005) is 
likewise of no help. Although the Athay court stated that summary judgment is not proper where 
the evidence raises questions about the credibility of witnesses (ld., 142 at 368), that statement 
must be understood in the context of the case. 
A closer look at the Athay decisions reveals that the court was not suggesting that it was 
appropriate to assess credibility on summary judgment by, for l;:xample, taking into account a 
deponent's demeanor, but rather that evidence directly contradicting a witness's statement about 
the key issue creates a genuine issue of fact that prevents summary judgment. In Athay, the 
plaintiff was injured during the course of a high-speed police pursuit when the vehicle being 
pursued, a Mustang, rear-ended the plaintiff s vehicle while traveling approximately 104 miles 
per hour. The plaintiff sued the various law enforcement entities involved in the chase, and the 
issues at summary judgment were whether the officers had acted with "reckless disregard" in 
pursuing the Mustang and whether such pursuit was a proximate cause of the collision with the 
plaintiff. 
The district court granted summary judgment for the defendants based upon the Mustang 
driver's statement to police that he "did not even know the police were behind him or that he was 
being chased" and that he hadn't gone any faster than 67 miles per hour. The Idaho Supreme 
Court held that the district court erred in assuming that the Mustang driver's statement was 
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truthful because his assertions were directly contradicted by testimony from the law enforcement 
officials indicating that the driver manifested awareness of the police presence and that they had 
clocked the Mustang going at least 96 miles per hour several times during the course of the 
pursuit. In the face of this evidence, the Court stated that the Mustang driver's credibility was 
"at issue" and that, as a result, "the district court erred in granting summary judgment based upon 
the assumption that [the Mustang driver's] statement ... was truthful." Id. at 368. 
Notably, the: Athay court did not do what Syringa urges upon this Court: it did not assess 
the credibility of deponents based upon their demeanor, their inability to recall specific details of 
long-past events, or upon inconsistencies in testimony among witnesses. It merely held that 
summary judgment is improper where the material evidence in support of summary judgment is 
directly contradicted by other evidence in the record. While th(~ Court couched its holding in 
terms of the "credibility" of the Mustang driver, its holding was really nothing more than an 
application of the traditional summary judgment rule: because the testimony of the law 
enforcement officials contradicted that of the Mustang driver, there were material questions 
about the facts undt~r1ying the legal issues of "reckless disregard" and proximate causation. The 
Athay court's dicta about credibility is, therefore, just another way of saying that summary 
judgment does not lie where the evidence in the record raises genuine issues of material fact. 
Here, there is no such evidence directly contradicting the testimony of the relevant 
witnesses on the key points in this case. While Syringa has pointed out some minor 
inconsistencies in tt~stimony among the many witnesses deposed in this case, it points to nothing 
akin to the evidence: in Athay that directly contradicted the key testimony relied upon by the 
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district court in granting summary judgment.2 The sole remaining issue in this case is whether 
Gwartney or Zickau acted with criminal intent or malice. Syringa concedes that it has the burden 
to establish a genuine issue of material fact as to whether Gwartney and Zickau so acted. The 
inconsistencies in testimony that Syringa points to are simply insufficient for Syringa to meet its 
burden. In particular, none of the inconsistencies suggest that Gwartney or Zickau acted 
unlawfully or wrongfully. 
Notably, Syringa cites no authority in support of its position that a judge at the summary 
judgment stage should consider the "demeanor of the witnesses" and no authority in support of 
its position that the inability of certain witnesses to recall specific details or the existence of 
inconsistencies in testimony among witnesses preclude summary judgment. Syringa's assertion 
that "[i]ssues of credibility based on the recollection and demeanor of witnesses are not often 
presented in response to motions for summary judgment because the trial court hearing such a 
motion rarely has an opportunity to observe the testimony of the witnesses" is completely 
unsupported. Issues of credibility based on the recollection andl demeanor of witnesses should 
not be raised at the summary judgment stage because it is well-Iestablished and widely 
recognized that such issues are "not within the trial court's province" on summary judgment. 
Sohn, 125 Idaho at 171, 868 P.2d at 499. 
Of course, in a case with this much evidence and so many witnesses deposed about 
events that occurred! more than one year prior to the depositions, there are bound to be some 
Although Syringa alleges that there are "conflicts" in testimony and supports such allegations 
with cherry-picked citations to the record, as set forth in more detail in Section X, infra, a 
closer examination of the record reveals that the alleged "conflicts" are not actually conflicts. 
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inconsistencies. But simple inconsistencies cannot establish genuine issues of material fact. 
Moreover, by pointing to inconsistencies in the record, Syringa is really just attempting to 
impeach the witnesses. Again, however, unless they qualify for a hearsay exception, 
"inconsistent statements are admissible only for impeachment purposes and not as substantive 
proof of the truth of the matters stated therein." D. C. Lewis, Idaho Trial Handbook, p. 340, 
Section 18.4. Because it is Syringa's burden to establish "substantive proof' of its claims to 
survive summary judgment, it cannot meet that burden by pointing to inconsistencies in 
testimony. 
B.	 Syringa Is Not Entitled To An Inference Regarding Gwartney's Calendar Entries 
Because There Is No Evidence That The Loss Of Evidence From Gwartney's Hard 
Drive Was In Bad Faith. 
Syringa seeks an inference that the information contaim:d in Gwartney's calendar during 
the months of January and February, 2009, "documented meetings with personnel from 
Defendants Qwest and ENA." Supp. at p. 6. Such an inference: is unwarranted. Moreover, even 
ifit were warranted, the inference would not save Syringa's claim against Gwartney, let alone 
Zickau. 
1. An Adverse Inference is Only Warranted by Bad Faith. 
Idaho law is clear that an adverse inference from spoliation is warranted only where f! 
llli!!Y acts in bad faith. "[T]he doctrine of spoliation provides that when a party with a duty to 
preserve evidence intentionally destroys it, an inference arises that the destroyed evidence was 
unfavorable to that party." Courtney v. Big 0 Tires, Inc., 139 Idaho 821, 824, 87 P.3d 930, 
933 (2003). Such an inference is not warranted, however, where the destruction of evidence 
results from mere negligence. Id. ("the merely negligent loss or destruction of evidence is not 
sufficient to invoke the spoliation doctrine"). Rather, for the spoliation doctrine to apply, "the 
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circumstances of the act must manifest bad faith." Id. (quoting McCormick On Evidence, 4th Ed. 
§ 265, pp. 189-94 (1992)). Absent any evidence of bad faith, even a "wholly unexplained" 
destruction of evidt~nce is insufficient to warrant an adverse inference. Bashir v. Amtrak, 119 
F.3d929,931-932 (llth Cir. 1997). SeeAramburuv. The Boeing Co., 112F.3d 1398, 1407 
(10th Cir. 1997) (no adverse inference based upon loss by defendant supervisor of his calendar 
pages regarding plaintiff s attendance records because plaintiff pointed to no evidence showing 
that defendant supervisor lost the records in bad faith). 
Here, there is no evidence that the cleaning of Gwartney's hard drive was the result of 
anything other than arguable negligence by IDA. There is not (:ven an assertion that there was an 
act of bad faith. There is no dispute that Gwartney's hard drive was cleaned by IDA after he 
retired from employment with IDA. But there is nothing in the record suggestive of bad faith. 
See Aramburu, 112 F.3d at 1470 (supervisor's testimony that he had "misplaced" records "does 
not show that he did so in bad faith"). Instead, the evidence suggests that at the onset the IDA 
took the appropriate: steps in attempting to ensure that relevant evidence would be retained and, 
after learning of the cleaning of Gwartney's hard drive, made numerous efforts to recover all that 
had been removed. See Affidavit of Merlyn W. Clark filed November 23,2010 ("Clark Aff."), 
Exhibit A. Under these circumstances, an adverse inference is simply unwarranted. 
2.	 Even if an Adverse Inference was Warranted, it Would not Rescue Syringa's 
Claim Against Gwartney and Zickau. 
Even if an adverse inference was warranted regarding Gwartney's calendar, such an 
inference cannot rescue Syringa's claim against Gwartney and Zickau, for three reasons. 
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a) Even if Evidence of Bad Faith Existed11 it Would not Warrant an 
Adverse Inference Against Gwartney. 
Even if there were evidence of bad faith on the part of the IDA, such bad faith could 
justify an adverse inference only against IDA, not Gwartney. Adverse inferences extend only to 
the party who performed the "acts charged as obstructive." Courtney, 139 Idaho at 824,87 P.3d 
at 933 ("Of course, it is not enough to show that a third person did the acts charged as 
obstructive. They must be connected to the party, or in the case of a corporation to one of its 
superior officers, by showing that an officer did the act or authorized it by words or other 
conduct.") (quoting lI1cCormick On Evidence, 4th Ed. § 265, pp. 189-94 (1992)). 
There is no l~vidence suggesting that Gwartney himself cleaned his hard drive; indeed, the 
forensic investigation revealed that the computer was cleaned by someone at IDA on August 4, 
2010, 5 days after Gwartney had retired from the IDA. Clark Aff., Exh. A. There is likewise no 
evidence that the person at IDA who cleaned the computer is "connected to" Gwartney in any 
way. As a result, even if the evidence suggested that the act of the third person had been in bad 
faith - and it does not - Syringa could not obtain an adverse inference instruction from the Court 
against Gwartney. Syringa's argument is not only meritless, but a red herring which should be 
rejected by the court. 
b) Even if an Adverse Inference was Warranted Against Gwartney, it 
Would be Warranted Against Him Alone. 
Even if the c;:vidence demonstrated that an adverse inference against Gwartney was 
justified, any such inference cannot apply against Zickau. "As an admission, the spoliation 
doctrine only applies to the party connected to the loss or destruction of the evidence." 
Courtney, 139 Idaho at 824, 87 P.3d at 933. Here, there is no dispute that only Gwartney's 
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computer was cleaned, and Syringa's only complaint is that certain of Gwartney's electronic 
calendar information is missing. Syringa makes no argument _. and there is no evidence to 
suggest - that any e:vidence related to Zickau has been lost. For this reason, even if an adverse 
inference were wanranted against Gwartney, it would be warranted against him alone, and 
Syringa has no case: for an adverse inference against Zickau. 
c) Even if an Adverse Inference was Warranted, it Would Fail to Raise a 
Genuine Issue of Material Fact as to Whether Gwartney or Zickau 
Acted with Criminal Intent. 
Assuming arguendo Syringa's request regarding Gwartney's electronic calendar met the 
high standard, the adverse inference sought by Syringa is far from sufficient to raise a genuine 
issue of material fact regarding whether Gwartney or Zickau acted with criminal intent. The 
inference Syringa Sleeks is that the information contained in Gwartney's calendar "documented 
meetings with personnel from Defendants Qwest and ENA." Supp. at p. 6. But even if 
Gwartney met with personnel from Qwest and ENA, that falls far short of creating a genuine 
issue of material fact regarding whether Gwartney acted with criminal intent. It most certainly 
was not unlawful or wrongful for Gwartney to meet with personnel from Qwest and ENA. 
Syringa's argument that the inference it seeks, "combined with the lack of recollection of Mr. 
Gwartney and other witnesses ... raises substantial issues of credibility which preclude 
summary judgment," Supp. at p. 6., is unsupported, illogical, and meritless. Syringa is, in 
essence, making tht: untenable argument that evidence of a meeting, combined with an inability 
to recall the specific details of such meeting, is sufficient to raise a genuine issue of material fact 
that one of the participants to the meeting acted with criminal intent. 
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C.	 Syringa Has Failed To Point To Any Evidence Raising A Genuine Issue Of Material 
Fact As To Whether Gwartney Or Zickau Acted With Criminal Intent. 
Syringa contends (1) that criminal intent is a question of fact for the jury; and (2) that 
Gwartney and Zickau have the burden of establishing a legal justification or excuse for their 
actiosn. Syringa is \\'Tong on both counts, and its unsupported arguments lack merit. 
Sryinga relies upon criminal case law in support of its contention that the question of 
whether Gwartney or Zickau acted with criminal intent must be decided by the jury. See Supp. 
at p. 6. But Syringa fails to explain how criminal law is relevant to this civil proceeding. 
Contrary to Syringa's suggestion, the issue of criminal intent under the Idaho Tort Claims Act is 
often decided on summary judgment. Indeed, in Doe v. Durtschi, 110 Idaho 466,471,716 P.2d 
1238, 1243 (1986), a case cited by Syringa, the Idaho Supreme Court affirmed a grant of 
summary judgment on the question of criminal intent. In both Beco Const. Co., Inc. v. City of 
Idaho Falls, 124 Idaho 859, 864-865, 865 P.2d 950,955 - 956 (1993), and Anderson v. City of 
Pocatello, 112 Idaho 176, 187, 731 P.2d 171, 182 (1986), the Court affirmed the trial court's 
grant of summary judgment on grounds that there was nothing in the evidence from which 
malice could be inferred. While the Beco and Anderson decisions addressed the question of 
whether the defendant had acted with malice - not criminal intent - their conclusions negate 
Syringa's argument because the elements of criminal intent are necessary elements of malice. 
See Anderson, 112 Idaho at 187, 731 P.2d at 182. If, as Syringa argues, criminal intent is a 
question only for thi~ jury, malice would necessarily be insusceptible to resolution on summary 
judgment as well. 
Moreover, Syringa's assertion that Idaho courts have not defined "criminal intent" in the 
context of the Idaho Tort Claims Act is incorrect. In Anderson, the Idaho Supreme Court defined 
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"criminal intent" in the context of Idaho Code Section 6-904 as "the intentional commission of a 
wrongful or unlawful act without legal justification or excuse." 112 Idaho at 187, 731 P.2d at 
182. Notably, Anderson was decided after Doe, 110 Idaho 466, 716 P.2d 1238, the case cited by 
Sryinga in support of its argument. 
This definition exposes the flaw in Syringa's meritless contention that Gwartney and 
Zickau have the burden of establishing "legal justification or excuse." Syringa confuses the 
issue by stating that Gwartney and Zickau "assert Syringa has the burden to not only establish 
criminal intent ... but that Syringa must also prove 'Gwartney or Zickau has neither legal 
justification nor ex(:use for their actions." Supp. at p. 7. Not so. Gwartney and Zickau assert 
that Syringa has the' burden to establish criminal intent. Moreover, Syringa concedes that "it has 
the burden to establish criminal intent on the part of Gwartney and Zickau." Supp. at p. 7. It is 
the definition of criminal intent - "the intentional commission of a wrongful or unlawful act 
without legal justification or excuse" - that imposes the burden on Sryinga to establish a lack of 
legal justification or excuse. Syringa ignores the second part of the definition and, without any 
authority in support, let alone reasoned argument, simply makes the remarkable assertion that 
legal justification or excuse must be proven by the defendants. This Court should reject this 
assertion as unfounded in law or logic, particularly in light of the presumption against state 
employees acting with criminal intent, a presumption with which Syringa does not, and cannot, 
take issue. 
Furthermore:, even if Syringa's burden was, as it contends, only to demonstrate facts from 
which the Court could infer that Gwartney and Zickau intentionally committed a wrongful act, 
Syringa has fallen f;:u short of that mark. Syringa argues that because, in its view, the Amended 
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SBPOs issued on F'ebruary 26, 2009 violated Idaho Code Section 67-5718A, Gwartney and 
Zickau violated the law and thus acted with criminal intent. Of course, the fact that "Sryinga has 
contended since the outset of this case that the Amended SBPOs ... were issued in violation of 
Idaho Code § 67-5718A," Supp. at p. 7 (emphasis added), does not make it so. There has been 
no ruling by any cOUli establishing that the issuance of the Am~:nded SBPOs violated any law. 
To the contrary, Bill Burns, the Administrator of the Division of Purchasing at IDA, 
determined that there was no such violation. See Affidavit of Bill Burns filed March 19, 2010, 
~~ 1-9, 12, Exh. A. Under the express terms of § 67-5718A, it is Mr. Burns who both authorizes 
a multiple award and makes such award. Moreover, § 67-5718A is concerned solely with the 
initial multiple award - it says nothing about amendments to such award. For this reason, 
Syringa's contention that the Amended SBPOs violated § 67-5718A - and the claim that 
Gwartney and Zickau therefore violated the law - is erroneous. 
Moreover, even in the unlikely event that this Court - or some other Court - were to 
make such a ruling at some point in the future, that would hardly establish that Gwartney and 
Zickau intentionally violated the law when they acted with the understanding that the Amended 
SBPOs were in compliance with the law. The relevant inquiry here is whether Gwartney and 
Zickau intentionally violated the law. If they reasonably believ'ed they were acting within the 
law - and the evidence here establishes that they did - then they did not act with criminal intent. 
See, e.g., Affidavit of Steven F. Schossberger filed November 23, 2010 ("Schossberger Aff. 1"), 
Exh. B. (Continued Deposition of Jack G. "Greg" Zickau, taken November 11,2010) at 363:24­
364:9,364:10-14,370:10-13; Supplemental Affidavit of David R. Lombardi in Support of 
Plaintiffs Opposition to Motions for Partial Summary Judgment, Exh. 2 (Confidential 
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Memorandum of Melissa Vandenberg Regarding Syringa's Complaints and Tort Claim) at pp. 7, 
12 (discussing Zickau's communications with Bob Bums and Mark Little); Schossberger Aff. 1, 
Exh. C., 211 :2-212:7. Finally, as previously explained, neither Gwartney nor Zickau actually 
issued the Amended SBPOs. Rather, they were authorized by Bill Bums and executed by Mark 
Little. See Reply to Plaintiffs Opposition to the State Defendant's Motion for Summary 
Judgment on Count Four of Plaintiffs Complaint at p. 9. 
Syringa's final contention also fails. Syringa contends that "genuine issues of material 
fact exist regarding whether Melissa Vandenberg, the State's legal counsel, was ever consulted 
by the State Defendants or ever provided advice regarding the legality of the Amended SBPOs." 
Supp. at p. 8. This statement is inaccurate and, even if it were accurate, it would not rescue 
Syringa's claims. 
Syringa points to the testimony of three individuals regarding advice or direction from 
Ms. Vandenberg: Zickau, Mark Little, and Laura Hill. None of the testimony is actually 
inconsistent with Ms. Vandenberg's testimony, however, let alone in conflict with it. 
Most importantly, Zickau's testimony is completely consistent with Ms. Vandenberg's. 
Zickau testified that, "It's my understanding that Melissa Vandenberg reviewed the proposed 
amendments, draft amendments, I think after Laura [Hill] and I had reviewed them and then 
worked with Mark [Little] on them." See Schossberger Aff. 1, Exh. B. at 363:24-364:9. In 
response to the question whether he had any communications with Ms. Vandenberg concerning 
the amended SBPOs, Mr. Zickau replied, "I believe we discussed them, but I'm not sure." !d. at 
364: 10-14. Zickau also testified, "I was aware that personnel in my office and personnel within 
my department were conferring about those amendments with counsel." !d. at 370: 10-13. 
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For her part" Ms. Vandenberg testified that she was ash:d to review Amendment 1 to the 
SBPOs, see Affidavit of Steven F. Schossberger filed contemporaneously herewith 
("Schossberger Aff. 2"), Exh. A. (Excerpts of Deposition of Melissa Vandenberg) at 82:15-21, 
that she offered advice on Amendment 1, id. at 85 :4-8, that she conferred with Laura Hill about 
Amendment 1, id. at 115:24-116:7, and that she reviewed and revised drafts of Amendment 1 
after Ms. Hill work(~d on it. [d. at 109:7-12. Far from creating genuine issues of material fact 
about Zickau's testimony, therefore, Ms. Vandenberg's testimony actually supports his assertion 
that he understood that she reviewed the draft Amendment 1 after Laura Hill worked on it - that 
is precisely what Ms. Vandenberg testified that she did. It also supports Zickau's statement that 
he was aware that personnel were conferring with counsel about the amendments, as well as the 
testimony of Ms. Hiill cited by Syringa regarding direction from legal counsel. See Supp. at p.8. 
Finally, Syringa's assertion that Ms. Vandenberg stated "that she was not consulted prior 
to any multiple award" by IDA, Supp. at p. 8, is misleading. While Ms. Vandenberg did state, in 
response to a general question, that she "was not consulted prior to the multiple award or any 
multiple award," see Schossberger Aff. 2, Exh. A at 27:17-18, her testimony in response to more 
specific questions reveals that she was asked about the multiple awards. In particular, Ms. 
Vandenberg testified that she is "sure" that Mark Little came to talk to her about multiple awards 
prior to January 20, 2009, id. at 76:25-77:7, and that Mark Little "may have" said to her, "We 
want to make a multiple award on the lEN." [d. at 81 :5-9. Ms. Vandenberg also stated that she 
was "sure" that she had discussions in the hallway with Gwartney "regarding the award and the 
timing of the award and the amendments," id. at 56:3-12, and that she is "sure" that she was 
asked "legal substantive questions concerning the [lEN] during hallway conversations." [d. at 
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57: 15-24. As Ms. Vandenberg put it, "there were a lot of questions regarding the lEN 
amendment process." Id. at 57:24-25. And, again, this testimony is consistent with the 
testimony of Mark Little regarding direction from legal counsel cited by Syringa. See Supp. at p. 
8. 
In short, the supposed "conflicts" in testimony upon which Syringa relies do not exist. 
Instead, a closer look at the relevant testimony reveals that the testimony of various witnesses is 
consistent on the key points, particularly that Zickau's understanding that Ms. Vandenberg 
reviewed the proposed amendments prior to their release was accurate. Moreover, even if there 
were minor inconsistencies in the testimony of the various witnesses, the inconsistencies may be 
used at trial for impeachment, but not substantive proof and they do not establish that Gwartney 
and Zickau acted with criminal intent. 
II. CONCLUSION 
After extensive discovery and extensive briefing, Syringa has failed to unearth any 
evidence from which a reasonable inference could be made that Gwartney or Zickau acted with 
criminal intent, let alone an inference sufficient to overcome the statutory presumption against 
criminal intent. Syringa's last-gasp effort to portray a conspiracy against it falls far short of what 
is necessary to avoid summary judgment. For the foregoing reasons, as well as the reasons set 
forth in prior briefing, summary judgment should be entered in favor of the IDA, Gwartney, and 
Zickau on count four of Syringa's complaint. 
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DATED THIS 13th day of January, 2011.
 




Steven F. Schossberger, ISB No. 5358 
Attorneys for Defendants Idaho Department of 
Administration; J. Michael "Mike" Gwartney 
and Jack G. "Greg" Zickau 
RESPONSE OF DEFENDANTS 1. MICHAEL GWARTNEY AND JACK G. 
ZICKAU TO PLAU'l"TIFF'S SUPPLEMENTAL BRIEF m OPPOSITION TO 






CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 13th day of January, 2011, I caused to be served a true 
copy of the foregoing RESPONSE OF DEFENDANTS 1. MICHAEL GWARTNEY AND 
JACK G. ZICKAU TO PLAINTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO STATE 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT by the method indicated below, and 
addressed to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY, LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, ID 83701 
[Attorneys for Plaintiff] 
B. Lawrence Theis 
Meredith Johnston 
Steven 1. Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
[Attorneys for Qwest Communications Company, LLC] 
Phillip S. Oberrecht 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, P.A. 





[Attorneys for ENA Services, LLC]
 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
[Attorneys for ENA Services, LLC] 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
_ Overnight Mail 
X	 E-mail
L_	 Telecopy: 208.388.1300 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__	 Overnight Mail 
----X	 E-mail 
L_	 Telecopy: 303.866.0200 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__	 Overnight Mail 
--.A	 E-mail
1-	Telecopy: 208.395.8585 
__	 U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
---.C:2	 E-mail 
-E_ Telecopy: 615.252.6335 
RESPONSE OF DEFENDANTS J. MICHAEL GWARTNEY AND JACK G. 
ZICKAU TO PLAD-.J"TIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO 
















Stephen R. Thomas __ U.S. Mail, Postage Prepaid 
MOFFATT, THOMAS, BARRETT, ROCK Hand Delivered 
& FIELDS, CHARTERED ~_ Overnight Mail 
101 S. Capitol Boulevard, 10th Floor /'\, E-mail 
P.O. Box 829 1(:= Telecopy: 208.385.5384 
Boise, ID 83701 
[Attorneys for Qwest Communications Company, LLC] 
RESPONSE OF DEFENDANTS 1. MICHAEL GWARTNEY AND JACK G. 
ZICKAU TO PLAfNTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO 






Merlyn W. Clark, ISB No. 1026 
Steven F. Schossberger, ISB No. 5358 
D. John Ashby, ISB No. 7228 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 








JAN 13 2011 





Attorneys for Defendants Idaho Department of Administration; 
1. Michael "Mike" Gwartney and Jack G. "Greg" Zickau 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho )
 








IDAHO DEPARTMENT OF ) 
ADMINISTRATION; J. MICHAEL ) 
"MIKE" GWARTNEY, in his personal ) 
and official capacity as Director and Chief ) 
Information Officer of the Idaho Department ) 
of Administration; JACK G. "GREG" ) 
ZICKAU, in his personal and official ) 
capacity as Chief Technology Officer and ) 
Administrator of the Office of the CIO; ) 
ENA SERVICES, LLC, a Division of ) 
EDUCATION NETWORKS OF AMERICA, ) 
Inc., a Delaware corporation; QWEST ) 
COMMUNICATIONS COMPANY, LLC, ) 




Case No. CV OC 0923757 
AFFIDAVIT OF STEVEN F. 
SCHOSSBERGER IN SUPPORT OF 
DEFENDANTS' RESPONSE TO 
PLAINTIFF'S SUPPLEMENTAL BRIEF 
IN OPPOSITION TO STATE 
DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 
AFFIDAVIT OF STEVEN F. SCHOSSBERGER IN SUPPORT OF DEFENDANTS' 
RESPONSE TO PLAINTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO STATE 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 1 
01152.0105.22094131 002460
 
















STEVEN F. SCHOSSBERGER being first duly sworn upon oath deposes and states as 
follows: 
1. I am a partner of the law firm Hawley Troxell Ennis & Hawley LLP, counsel of 
record for the Idaho Department of Administration, 1. Michael Gwartney and Jack G. Zickau (the 
"State Defendants"), in the above captioned matter. 
2. I make this affidavit based upon my own personal knowledge and I am competent 
to testify hereto if called upon to do so. 
3. Attached hereto as Exhibit A is a true and correc:t copy of excerpts of the 
deposition of Melissa Vandenberg taken on December 6,2010. 
Further your affiant sayeth naught. 
DATED THIS 13th day of January, 2011. 
ByAi~ 
Steven F. Schossberger 
STATE OF IDAHO ) 
) SS. 
County of Ada ) 







ResIdmg at ~7·...L1/4S4-1.<U~:....l':...o::~:-----:-::- _
 
My commission ex"pires --Ap",---~n"",~,-----,,//,+- _
 
AFFIDAVIT OF STEVEN F. SCHOSSBERGER IN SUPPORT OF DEFENDANTS' 
RESPONSE TO PLAINTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO STATE 





 .LI/4.S4-I<<U~~:"":~:-- :-: _____  
n"",~,--- - , /,+-____  
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 13th day of January, 2011, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF STEVEN F. SCHOSSBERGER IN SUPPORT OF 
DEFENDANTS' RESPONSE TO PLAINTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION 
TO STATE DEFENDANTS' MOTION FOR SUMMARY JUDGMENT by the method 
indicated below, and addressed to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY, LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, ID 83701 
[Attorneys for Plaintiff] 
B. Lawrence Theis 
Meredith Johnston 
Steven J. Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
[Attorneys for Qwest Communications Company, LLC] 
Phillip S. Oberrech1t 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, P.A. 





[Attorneys for ENA Services, LLC]
 
Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Stre(;~t, Suite 700 
Nashville, TN 37203 
[Attorneys for ENA Services, LLC] 
__	 U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
-A- E-mail 
--4C-- Telecopy: 208.388.1300 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
_ Overnight Mail 
22 E-mail 
__ Telecopy: 303.866.0200 
__	 U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
~ E-mail
--1!!-~ Telecopy: 208.395.8585 
__	 U.S. Mail, Postage Prepaid 
Hand Delivered 
_ Overnight Mail 
XI E-mail 
~= Telecopy: 615.252.6335 
AFFIDAVIT OF STEVEN F. SCHOSSBERGER IN SUPPORT OF DEFENDANTS' 
RESPONSE TO PLAINTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO STATE 













Stephen R. Thomas __ U.S. Mail, Postage Prepaid 
MOFFATT, THOMAS, BARRETT, ROCK Hand Delivered 
& FIELDS, CHARTERED __ Overnight Mail 
101 S. Capitol Bou]evard, 10th Floor ~~ E-mail 
P.O. Box 829 ~: Telecopy: 208.385.5384 
Boise, ID 83701 
[Attorneys for Qwest Communications Company, LLC] 
StevenF cl~
 
AFFIDAVIT OF STEVEN F. SCHOSSBERGER IN SUPPORT OF DEFENDANTS' 
RESPONSE TO PLAINTIFF'S SUPPLEMENTAL BRIEF IN OPPOSITION TO STATE 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 4 
01152.0105.2209413.1 002463
. !.  
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, Case No. CV OC 0923757 
I DAHO DEP1~RTl'1ENT OF VOLUME I 
ADMINISTR1~TION, et al., (Pages 1 through 155) 
Defendants. 
VIDEOTAPED DEPOSITION OF MELISSll,. S. VANDENBERG
 
TAKEN DECEMBER 6, 2010
 
REPORTED BY: 
SHERI FOOTE, CSR No. 90, RPR, CRR 
Notary Public 









Page 26 Page 28 
1 tell him that the statutes and the rules control 1 A. I can't think of any. And then I don't 
2 over the language of the RFP? 2 specifically recall, but I also can't think that 
3 A. Yes. 3 I had any involvement with it. 
4 Q. When you and Mr. Burns met, did you talk 4 Q. Okay. Did you have any involvement with 
5 at all about Idaho Code Section 67-5718A, which 5 the lEN after the responses to the request for 
6 is Exhibit No. 60? 6 information had been received but before the 
7 A. I don't recall that we specifically 7 request for proposals for the lEN was issued? 
8 talked about anyone specific statute, 8 A. The only involvement I would have had .. 
.. 
9 particularly that one, 9 was on the issue related to the -- Admin didn't . 
10 Q. Do you recall ever being consulted by 10 have appropriation or sufficient appropriation to 
11 the Department of Administration -- well, yeah, 11 fund the project at the time they were putting 
12 do you recall ever being consulted by the 12 out the RFP. And that was the one question I was 
13 Department of Administration concerning the 13 asked about it. 
14 application of Idaho Code Section 67-5718A? 14 Q. Could you take a look at Exhibit No. 14, 
15 MR. SCHOSSBERGER: Object to the form, 15 please. 
16 vague as to time period. 16 A. (Witness complied.) 
17 Q. (BY MR. LOI~1BARDI) While you were 17 Q. By directing you to Exhibit No. 14, I've 
18 employed by the Department of Administration? 18 tried to direct you to the original RFP. Do you 
19 I\1R. SCHOSSBERGER: Still vague. 19 recognize Exhibit No. 14 as being the original 
20 THE WITNESS: I was consulted about the 20 RFP for the Idaho Education Network? 
21 application of that particular statute after the 21 A. I do. 
22 lEN award had occurred and it was several months 22 Q. You described some language that you 
23 after the lEN award had occurred. And it was -­ 23 were consulted about. 
24 I think it was after I had met with Jeremy Chou 24 A. Yes. 
25 and Ken McClure at this office. And they had 25 Q. Can you identify the page where that 
Page 27 Page 29 
1 suggested that we -_. that purchasing had not done 1 language appears. And there are Bates numbers in 
2 the written justification of the multiple award. 2 the lower right-hand corner. 
3 Q. (BY MR. LOt'<1BARDI) Other than the one 3 A. (Reviewing document.) Bates number 
4 time that you've told me, do you recall having 4 DOA014796 under "Funding Methodology." 
5 any occasion while you were employed with the 5 Q. What input did you have in the writing 
6 Department of Administration to provide any 6 of those two paragraphs on page DOA014796 of 
7 advice or counsel to employees of the Department 7 Exhibit No. 14? 
8 of Administration concerning the application of 8 A. They gave me a draft of this particular 
9 Idaho Code Section 67-5718A? 9 section and I rewrote it to reflect that we had 
10 A. No. 10 limited funding and that the RFP award would be 
11 Q. Now, I gather from your previous answer, 11 contingent upon approval of the appropriation. 
12 well, from both of your answers, then, that you 12 So that that language that says: "Any contract 
13 were never consulted in advance of a decision by 13 arising from this RFP shall be contingent upon 
14 the Department of Administration concerning 14 approval of the appropriation" was what I added 
15 whether a particular procurement should or should 15 to the -­
16 not be the subject of a multiple award? 16 Q. Other than the review and additions you 
17 A. I was not consulted prior to the 17 made on the language concerning funding 
18 multiple award or any multiple award. 18 methodology contained on DOA014796, did you have 
19 Q. Did you have any involvement with the 19 any input into the remainder of the RFP or any of 
20 Idaho Education Nebvork procurement before the 20 its amendments? 
21 request for information was issued? 21 A. Let me look. (Reviewing document.) No. 
22 A. The request for proposal? 22 Q. Did you at any point review the entire 
23 Q. No, the request for information. 23 RFP? 
24 A. Oh, I'm sorry. 24 A. No. Well, after the fact. 
25 Q. That's okay. 25 Q. Okay. And that's what I was driving at. 
...........
'" 
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1 copies of exhibit stickers? 1 
2 A. I think so. 2 
3 Q. Okay. 3 
4 MR. SCHOSSBERGER: No. 4 
5 THE WITNESS: No? 5 
6 Q. (BY MR. LOfvlBARDI) Okay. So, did you -- 6 
7 MR. SCHOSSElERGER: Don't guess. 7 
8 Q. (BY MR. LOfvIBARDI) Did that binder help 8 
9 you to refresh your recollection concerning the 9 
10 matters that happened while you were employed by 10 
11 the Department of Administration as a Deputy 11 
12 Attorney General? 12 
13 A. Yes. 13 
14 IVlR. LOIVlBARDI: Counsel, do you have any 14 
15 objection to that being made available to me for 15 
16 review? 16 
17 MR. SCHOSSBERGER: No. 17 
18 MR. LOMBARDI: Great. 18 
19 Q. (BY MR. LOIVIBARDI) What else did you do? 19 
20 A. That was it. 20 
21 Q. Okay. Did you have any conferences with 21 
22 anyone? 22 
23 A. Yes, with Merlyn Clark. 23 
24 Q. Okay. Did you speak with any employees 24 
25 at the Department of' Administration? 25 
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1 A. No. 1 
2 Q. Did you speak with Mr. Gwartney? 2 
3 A. No. 3 
4 Q. Did you have occasion to meet with 4 
5 Mr. Gwartney from time to time concerning the 5 
6 Idaho Education Network? 6 
7 A. Yes, he was my client. 7 
8 Q. Okay. Let's make a distinction, if we 8 
9 can. Before the meeting with Mr. Lowe and 9 
10 Mr. McClure, did you have occasion to meet with 10 
11 Mr. Gwartney concerning the Idaho Education 11 
12 Network? 12 
13 A. And the meeting with Mr. Lowe and 13 
14 Mr. McClure was in July of 2009? 14 
15 Q. That's correct. 15 
16 A. Yes. 16 
17 Q. Can you describe to me the circumstances 17 
18 of the times that yOLi met with Mr. Gwartney prior 18 
19 to July of 2009 concerning the lEN. 19 
20 A. We met regarding the sufficient 20 
21 appropriation issue. I don't remember any other 21 
22 specific meeting with him about the lEN, though. 22 
23 Q. SO, just to kind of summarize, the issue 23 
24 that you recall meeting with Mr. Gwartney about 24 
25 prior to July of 2009 was the sufficient 25 
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appropriation issue; correct? 
A. Yes. 
Q. And you don't recall having any meetings I 
with Mr. Gwartney prior to July of 2009 
concerning the lEN and any other issue associated 
with the lEN? 
A. I'm sure we had discussions in the 
hallway regarding the award and the timing of the 
award and the amendments. And mostly if it was, I 
it was in the hallway kind of thing and he was' 
asking about the status of something, but I don't II 
recall any meeting about any specific issue. 
Q. Now, when you met with people in the I,;
Ii
hallway, when you met with Mr. Gwartney in the 
hallway, if he asked you a question that you 
thought required your legal counsel, did you have 
a routine way of responding to him that would 
include saying, "We need to get together to 
specifically discuss that"? Or would you give , 
him an answer right there in the hall? ' 
A. Can you repeat the question? I'm not I 
quite sure I quite understand it. ; 
Q. Okay. Well, here's what I'm trying to 
understand: Sometimes in medical practice people 
talk about "curbside consultation." And what I'm 
if 
Page 57 II 
trying to understand is whether you had a habit 
of providing substantive legal advice to your 
clients passing in the hall or whether if a 
substantive legal question was asked of you, you 
took a more formal approach and met specifically 
with the client for the purpose of addressing 
that issue'? 
A. If I could answer the question at the 
time I was asked the question, I would answer the 
question. If I needed to do some research or 
needed to look into something, I would ask that 
we schedule a meeting and I'd be able to look 
into that and we would have that discussion 
later. 
Q. Do you recall being asked any legal 
substantive questions concerning the Idaho 
Education Network during hallway conversations 
with Mr. Gwartney or anyone else at the 
Department of Administration prior to July of 
2009? 
MR.. SCHOSSBERGER: Object to the form, 
vague, overly broad. 
THE WITNESS: Dave, honestly, I'm sure I 
was. I don't remember. I mean, there were a lot 
of questions regarding the lEN amendment process. 
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1 I don't remember specifically what they were. 
2 Q. (BY MR. LOfvlBARDI) Okay. Could you pull 
3 the first volume of the exhibits, please. 
4 A. (Witness complied.) 
5 Q. There's an Exhibit No.3 which has tabs 
6 on it and I'd like to ask you to turn to tab 16, 
7 please. 
8 A. (Witness complied.) 
9 Q. Do you reco~lnize the document at tab 16 
10 of Exhibit No.3? 
11 A. Yes.
 
12 Q. Were you the author of the document
 
13 that's at tab 16 of Exhibit No.3?
 
14 A. I am.
 
15 Q. Did you go through more than one draft?
 
16 A. I may have. I don't remember.
 
17 Q. What's the process that resulted in the 
18 letter of July 24, 2009, to Mr. Lowe from 
19 Mr. Gwartney? 
20 A. Process? I don't understand. 
21 Q. Okay. Well, you met in July of 2009 
22 with Mr. Lowe, Mr. Gwartney, Teresa Luna, I think 
23 you mentioned Ken rJlcClure. 
24 A. Yes. 
25 Q. And after that meeting, did you prepare 
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1 the letter of July 24, 2009? 
2 A. I made some inquiries based on the 
3 statements or allegations that were presented by 
4 Mr. Lowe and Mr. McClure and talked to the lEN 
5 staff, Mr. Zickau, and purchasing. I believe I 
6 also talked to Mike Gwartney, the director, and 
7 then based on that information I believe I 
8 drafted this letter. 
9 Q. Okay. So, first of all, you attended 
10 the meeting between Mr. Gwartney, Mr. Lowe, and 
11 others; correct? 
12 A. Correct. 
13 Q. And in that meeting you heard certain 
14 accusations and issues being raised; right? 
15 A. Correct. 
16 Q. And was it your purpose in preparing 
17 this letter for Mr. Gwartney to try to respond to 
18 those allegations?
 
19 A. I'm sorry, the purpose of this letter?
 
20 Q. Was it the purpose of this letter to 
21 respond to those allegations? 
22 A. The purpose of this letter was to 
23 respond to Mr. Lowe and Mr. McClure. 
24 Q. Okay. Now, it appears that you 
25 conducted some investigation as part of your 
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1 preparation of this letter; is that correct? 
2 A. That is correct. 
3 Q. Did you prepare any -- take any notes or 
4 have any notes concerning the investigation you 
5 undertook? 
6 A. Yes, I believe so. 
7 Q. How did you take those, then? That is, 
8 were they on a yellow pad? In your computer? 
9 What form did the notes take? 
10 A. They would be on a yellow pad in 
11 handwritten form. 
12 Q. What happened to those notes? 
13 A. I believe they're still in my -- in the 
14 office. 
15 Q. When you say in your office, you're 
16 referring to your office at the Department of 
17 Administration? 
18 A. Yes. 
19 Q. If I were to go look for them, where 
20 would I find them? 
21 A. You would have to check with my -- or my 
22 former assistant, Lynn Mize. There were several 
23 files that we had. I would assume they're still 
24 there. They were there when I left. 
25 Q. Okay. And I think you received 
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1 instructions concerning a litigation hold before 
2 you left; didn't you? 
3 A. Yes. 
4 Q. What does that mean? 
5 A. That means that all documents and 
6 electronic information related to the lEN should 
7 be retained by the Department of Administration. 
8 Q. SO, you made some notes from your 
9 interviews. And do you recall speaking with 
10 anyone as part of the process of preparing this 
11 letter of July 24 in addition to Mr. Zickau and 
12 Mike Gwartney? 
13 A. I believe I spoke to Michael Guryan of 
14 the lEN staff, Brady Kraft. I don't remember if 
15 I spoke -- I might have spoken to Garry. I may 
16 have spoken to others, but those are the ones I 
17 remember talking to. 
18 Q. Garry who? 
19 A. Lough. I think it's Garry Lough, 
20 L-o-u -­
21 Q. L-o-u-g-h? 
22 A. Correct. 
23 Q. Did you speak to any of the evaluators 
24 that had evaluated the RFP responses? 
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1 different services because they would be 
2 purchased with different money. 
3 Q. Was it also your understanding that the 
4 video teleconferencing was a separate part of the 
5 project, which is on the next page? 
6 A. (Reviewing document.) I didn't -- I 
7 didn't understand it to be a separate part of the 
8 project. I understood that whoever the service 
9 provider was would work with the 
10 telecommunications prOVider or video conference 
11 provider. 
12 Q. Did the RFP invite vendors to bid on 
13 specific appendices or services described in the 
14 specific appendices to the RFP? 
15 MR. SCHOSSI3ERGER: Object to form. 
16 THE WITNESS: I'm not sure. 
17 Q. (BY MR. Lm1BARDI) Well, was it your 
18 understanding that vendors were required to 
19 submit a proposal that addressed all of the 
20 requirements of the RFP? 
21 MR. SCHOSSI3ERGER: Object to the form, 
22 the RFP speaks for itself. 
23 THE WITNESS: My understanding was that 
24 the RFP was asking for an end-to-end solution. 
25 Q. (BY MR. Lm1BARDI) Now, in that regard, 
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1 was it your understanding that if a vendor wanted 
2 just to provide the E-rate services and submitted 
3 a proposal just for E-rate services independent 
4 of everything else described in the RFP, that the 
5 submission by that vendor would be nonresponsive? 
6 A. Any answer to that would be speculation 
7 on my part. I don't know. 
8 Q. Well, you evaluated bid appeals -­
9 A. Yes. 
10 Q. -- while you were in the position of DAG 
11 for the Department of Administration; right? 
12 A. Yes. 
13 Q. And you determined whether bids were 
14 responsive or nonresponsive; didn't you? 
15 A. Yes. 
16 Q. And where the RFP here is asking for an 
17 end-to-end solution, if a vendor had submitted 
18 only a proposal to provide E-rate services, that 
19 wouldn't have been responsive; would it? 
20 A. I can't answer it that way. I would 
21 have to go back and look at this RFP to determine 
22 whether or not the RFP language was very specific 
23 and said that if a vendor didn't submit a total 
24 solution, then therefore they would be found 
25 nonresponsive. I don't know that because I 
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1 didn't review it for that, so I can't answer 
2 that. I'm sorry. 
3 Q. If a vendor had submitted a proposal 
4 only for the Appendix E video teleconferencing 
5 services, do you have an understanding concerning 
6 whether that would have been nonresponsive? 
7 A. I think my answer is the same. I would 
8 have to review the RFP in its totality to look at 
9 whether or not it was clear that if someone 
10 submitted only a submission or proposal for VTC 
11 equipment, sorry, video teleconferencing 
12 equipment, that that in and of itself would make 
13 them nonresponsive. 
14 Q. Now, I gather you had no role in 
15 answerin~1 the questions of potential bidders in 
16 response to the lEN RFP? 
17 A. Are you referring to that question and 
18 answer period? 
19 Q. Correct. 
20 A. No, I did not have any role or 
21 responsibility in answering those questions. 
22 Q. And you didn't review the answers to any 
23 of those questions? 
24 A. No. 
25 Q. Were you consulted at all concerning the 
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1 propriety of making a multiple award prior to the 
2 time you met with Mr. Gwartney, Mr. Lowe, and 
3 others in Mr. Gwartney's office in July of 2009? 
4 A. I'm sure that I -- I'm sure that Mark 
5 Little came and talked to me about it, but it was 
6 more of a, "This is what we're going to do. Any 
7 objections to it?" kind of thing. I don't -­
8 Mark would come to my office at least three times 
9 a day to talk to me about something going on in 
10 purchasing. I'm sure he talked to me about it. 
11 I don't specifically remember if it was about 
12 this contract or some other contract or this 
13 specific multiple award. 
14 MR. LOMBARDI: I'm sorry, may I hear 
15 that back. 
16 (Record read back.) 
17 Q. (BY MR. LOr-.'IBARDI) So, if Mr. Little had 
18 spoken with you concerning making a multiple 
19 award, would you have told him in response what 
20 needed to be done in order to document the 
21 reasons for the multiple award? 
22 A. I don't recall that we ever had a 
23 conversation where I would have told him what he 
24 needed to do for the multiple award. 
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1 requirements before a multiple award could be 
2 made; aren't there? 
3 A. Correct. 
4 MR. SCHOSSBERGER: Object to the form, 
5 legal conclusion. 
6 Q. (BY MR. Lor·1BARDI) And it would be 
7 consistent with your obligations to your client 
8 to advise your client what needed to be done in 
9 order to comply wittl the requirements of the 
10 statute authorizing multiple awards; wouldn't it?
 
11 MR. SCHOSSIBERGER: Object to the form.
 




14 MR. LOMBARDI: Okay. Can you read it
 
15 back to her, please.
 
16 (Record read back.)
 
17 MR. SCHOSSIBERGER: The same objection,
 
18 no foundation, assumes facts.
 
19 MR. THOMAS: Join.
 
20 THE WITNESS: I'm not -- I'm not really
 
21 sure how to answer that. I can only say that we
 
22 did not -- I don't specifically remember prior to
 
23 or at the time of the multiple award that we had
 
24 a conversation about what needed to be
 
25 documented. I don't remember that.
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1 Q. (BY MR. LOfl.1BARDI) Okay. Are you 
2 aware -- and you can refer to Exhibit No. 60. 
3 Are you aware that there is a requirement for 
4 documentation before a multiple award is made? 
5 A. I am -­
6 MR. SCHOSSBERGER: Object to the form, 
7 legal conclusion. 
8 THE WITNESS: I am now. 
9 Q. (BY MR. Lot-mARDI) When did you first 
10 become aware? 
11 A. It was sometime after the multiple award 
12 was made on the lEN contract. 
13 Q. To the best of your recollection, how 
14 many times were you personally involved in awards 
15 that were made to multiple vendors while you were 
16 with the DOA? 
17 A. I can think of at least two, possibly 
18 three. 
19 Q. What were tile subjects of those awards? 
20 A. Well, one was the lEN contract. I 
21 believe the other one was a Health and Welfare 
22 contract, but I don't remember specifically. It 
23 was some kind of medical supply contract. And 
24 I'm not sure that the third one was ever issued. 
25 It was a Corrections contract and they were 
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1 contemplating having a multiple award. And I'm 
2 not sure at the time that I left whether it was 
3 issued as a multiple award or issued at all. 
4 Q. Did the Health and Welfare medical 
5 supply contract predate the lEN award? 
6 A. I don't know. I don't know. Sorry. 
7 Q. Do you remember the contractor on the 
8 Health and Welfare contract? 
9 A. I don't know. There were two different 
10 medical supply ones and one was canceled due to 
11 some errors that were made in the evaluation 
12 process. So, I don't remember. 
13 Q. SO, in terms of your involvement with 
14 procurement and purchasing, was it unusual in 
15 your experience for you to be involved with a 
16 multiple award? 
17 A. It was unusual for the State to issue a 
18 multiple award or have a multiple award. There 
19 were times that it was in the best interests of 
20 the State to do it, but it wasn't frequent. 
21 Q. And you can remember only two, maybe 
22 three during your tenure at DOA? 
23 A. That was brought to my attention, yes. 
24 Q. Okay. When you were talking about Mark 
25 Little and multiple awards, the impression that I 
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1 received was that Mark came to your office a lot 
2 and that you may have talked about multiple 
3 awards. Was that the correct impression? 
4 A. Yes. 
5 Q. But you don't have a specific 
6 recollection of Mark coming to you and saying, 
7 "We want to make a multiple award on the lEN"; is 
8 that right? 
9 A. He may have. I don't specifically 
10 remember. 
11 Q. Okay. Now, I believe Mark Little has 
12 testified that he did not seek specific advice 
13 from you concerning the multiple award prior to 
14 the time the letter of intent was issued. Do you 
15 recall anyone else talking to you about multiple 
16 awards? 
17 A. Prior to the notice of intent being 
18 issued or when? 
19 Q. At any time. 
20 A. Well, yes, because during the 
21 investigation -­
22 Q. Sure. And I'll narrow it down, don't 
23 worry. But let's say before January 20, 2009, 
24 when the letter of intent was issued. 
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11 about it, but I don't -- I don't know. That 
22 would just be a guess on my part. 
33 Q. And you don't have a specific 
44 recollection of anyone talking to you about a 
5 multiple award for the lEN until approximately 5 
6 July of 2009? 6 
7 A. Well, I would have known that there was 7 
8 a multiple award at the time that they were 8 
9 working on amendment 1. 9 
1010 Q. Okay. 
11 A. And I probably knew before that, but I 11 
12 don't specifically recall anybody asking my 12 
13 advice about whether or not that was appropriate 13 
1414 or not. 
1515 Q. Okay. At the time you were engaged in 
1616 communications concerning the preparation of 
1717 amendment 1 to the statewide blanket purchase 
1818 orders, did you review whether the requirements 
1919 for making a multiple award had been satisfied? 
2020 A. I did not. I was only asked to review 
2121 amendment 1. 
22 Q. In the second full paragraph on page 22 
2323 000071 of-­
2424 A. Which exhibit are we -­
2525 Q. Of your letter of July 24, 2009, tab 16, 
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proposals and then -- and she came up with the 
solution and talked to Greg Zickau and that's how 
they determined how best to divide the work. 
Q. In your experience as a Deputy Attorney 
General at the Department of Administration, did 
you have an understanding that the administration 
could unilaterally amend a blanket purchase 
order? 
A. In my experience as a Deputy Attorney 
General, ][ wasn't typically involved in the 
amendment process, so -­
Q. Were you asked to consult or advise 
anyone at the Department of Administration 
concerning whether it could unilaterally amend I 
the statewide blanket purchase orders? 
A. For the record, this doesn't say they 
unilaterally decided how to unilaterally amend 
the contract. It said they "unilaterally I 
determined how best to divide the work." 
Q. Tlhat's fine. Could you please respond 
to my question, then. 
A. Which is whether -- I'm sorry, can you 
repeat the question. 
(Record read back.) 
MR. SCHOSSBERGER: Object to the form, 
1---------------------/-------------------11 
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1 Exhibit No.3. 1 assumes facts.
 
2 A. Oh, Exhibit No.3. 2 THE WITNESS: And the answer is yes,
 
3 Q. Sorry to ask you to keep getting up and 3 related to amendment 2, not amendment 1.
 
4 grabbing things. 4 Q. (BY MR. LOMBARDI) Okay. And what did
 
5 A. (Reviewing document.) Which paragraph? 5 you advise?
 
6 Q. The second full paragraph. 6 A. I advised that they could not
 
7 A. Which page? 7 unilaterally amend the contract without the
 
8 Q. Oh, the second page, I think it is. And 8 consent of both parties.
 
9 it starts out: "After the initial award." 9 Q. Sure. And that applied to amendment 1
 
10 A. Okay. 10 too; didn't it? 
11 Q. And it says: "After the initial award, 11 A. It did. 
I 
12 Administration then unilaterally determined how 12 Q. Because the statewide blanket purchase 
13 best to divide the work between the two 13 order is a contract between the State and the 
14 awardees/contractors." Who did you talk to 14 vendor; right? 
15 concerning that unilateral determination? 15 A. Correct. 
16 A. To the best of my recollection, it was 16 Q. And it's governed by legal principles 
17 Greg Zickau and I believe Laura Hill. 17 and the law of Idaho governing contracts; would 
18 Q. What did they tell you? 18 you agree? 
19 A. One or both of them told me that Greg 19 A. I would agree. 
20 asked Laura to prepare a plan on how best to 20 Q. Were you ever asked to make a 
21 divide the work. She came up with that and I -- 21 determination and to proVide advice to your 
22 someone told me that she spoke to the evaluators 22 client thereon -- strike that. 
23 about it as well. I don't know. She may have 23 Were you ever asked whether an award 
24 said that she spoke to Mark Little about it as 24 could be made in whole or in part under the lEN 
25 well. And she had a couple of different 25 RFP? 
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1 A. Okay. (Reviewing document.) 1 
2 MR. SCHOSSI3ERGER: Before you answer, 2 
3 I'm going to object, lack of foundation of 3 
4 personal knowledge as to Mr. Burns' affidavit. 4 
5 You're asking her to opine on what Mr. Burns 5 
6 meant by his statement?	 6 
7 MR. LOMBARDI: No.	 7 
8 THE WIn·JESS: I understood that the -- 8 
9 this statement and "the evaluation committee" to 9 
10 mean the evaluators. 10 
11 Q. (BY MR. LOr-1BARDI) Okay, that's the six 11 
12 subject matter experts that evaluated the 12 
13 responses to the RFP? 13 
14 A. That would be my understanding, yes. 14 
15 Q. And you reviewed this affidavit before 15 
16 it was signed; didn't you? 16 
17 A. Yes, I believe so. 17 
18 Q. This affidavit doesn't indicate anywhere 18 
19 that Mr. Zickau, Mr. Little, and Ms. Luna were 19 
20 the evaluation committee; does it? 20 
21 MR. SCHOSSBERGER: Object to form. 21 
22 THE WITNESS: I would have to read the 22 
23 entire affidavit. 23 
24 Q. (BY MR. LOr-1BARDI) Go ahead and do so. 24 
25 A. (Witness complied.) The affidavit does 25 
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1 not state that Teresa Luna, Greg Zickau or -- it 1 
2 doesn't state who the evaluators were. 2 
3 Q. Thank you. Melissa, can you please turn 3 
4 to Exhibit No. 33.	 4 
5 A. (Witness complied.) Okay.	 5 
6 Q. Do you recoqnize Exhibit No. 33? 6 
7 A. I only recognize it from the standpoint 7 
8 of I believe it was disclosed as part of the 8 
9 public records request. 9 
10 Q. There are several versions of the draft 10 
11 lEN strategic engagement plan. And 11 
12 unfortunately, you're at the end of the notebook 12 
13 because I believe they appear as Exhibit Nos. 35, 13 
14 36, and 37 in addition to Exhibit No. 33. 14 
15 A. Okay. 15 
16 Q. While you're kind of sorting through 16 
17 those, when you get to 35, pause, please, and 17 
18 I'll ask you a couple of questions. 18 
19 A. 35. 19 
20 Q. Okay. We have several versions of the 20 
21 lEN strategic engagement plan that as I've said 21 
22 are Exhibit Nos. 33, 35, 36, and 37, each of 22 
23 which is dated and it: shows some development in 23 
24 thoughts over time. My question to you first of 24 
25 all is: Did you see any of these at or near the 25 
""" 
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dates indicated on their front pages? 
A. (Reviewing document.) I don't recall 
seeing these in February of 2009, no. 
Q. Did you have any discussions with Laura 
Hill concerning any of these draft strategic 
engagement plans, Exhibit Nos. 33, 35, 36, and 
37, at the time they were being prepared? 
A. I don't recall any discussions with 
Laura Hill about these strategic engagement 
plans. 
Q. Did you ever instruct Laura Hill to take 
any of the tables showing respective 
responsibilities of the vendors from any of the 
draft strategic engagement plans and to prepare 
an amendment to the statewide blanket purchase 
order based upon those tables? 
A.	 Can you re-ask the question. 
MR. LOMBARDI: Sure. Let me ask her to 
read it back to you. 
(Record read back.) 
THE WITNESS: I don't remember advising 
Laura Hill about that at all. 
Q. (BY MR. LOMBARDI) Did you ever ask 
Laura Hill to prepare an amendment to the 
statewide blanket purchase orders? 
Page 109 
A. I know -- I remember that Laura Hill 
came to me with the initial drafts of the 
amendments to the -- the first amendments. I 
don't remember -- I don't remember if I asked her 
to prepare them or whether she brought them to me 
on her own. 
Q. Oil:! you prepare any drafts of the 
amendment 1 to the statewide blanket purchase 
orders? 
A. I took her initial drafts and revised 
them with some comments. And I believe I looked 
at them twice making revisions to them. 
Q. Before I leave the strategic engagement 
plans, I'd like to ask you to go first of all to 
Exhibit No. 33 and just page through. Because 
some of these copies of the strategic engagement 
plans have comments in the margins. I see no 
such comments in Exhibit No. 33. If you do, 
please tell me. 
A.	 I don't either. 
Q. Okay, let's take a look at Exhibit 
No. 35. It looks like in Exhibit No. 35 on the 
page DOA000118 there is a comment, a "Comment 
[R-l]." Do you know what "R-1" refers to? 
A.	 It appears to be -- I don't know. I 
28 (Pages 106 to 109) 















Page 114 Page 116 
1 Bill Burns and Mark Little with a response from 1 amendment that you reviewed? 
2 Bill Burns back, and it makes a reference to you 2 A. If I remember correctly, Laura brought 
3 having seen a draft of the letter of February 6, 3 me what was a hard copy and didn't give me a 
4 2009. 4 copy. And I met with her and I met with her for 
5 MR. THOMAS: What's the date of the 5 about 30, 40 minutes about that first draft. And 
6 e-mail, Counsel? 6 I wrote allover it. What happened to that 
7 MR. LOMBARDI: February 6, 2009, 7 document, I don't know. 
8 2:41 p.m. 8 Q. Were you involved in the -- well, let me 
9 THE WITNESS: I'm sorry, I don't 9 go back to Exhibit No. 47. Now, Exhibit No. 47 
10 remember seeing this letter. 10 consists of two amendments; doesn't it? 
11 Q. (BY MR. LOMBARDI) Okay, that's fine. 11 A. Yes. 
12 And you also do not believe you were involved in 12 Q. Or it includes two amendments. One is 
13 the process of makin9 the determination of who 13 for Qwest and one is for ENA? 
14 was going to be the [-rate provider; correct? 14 A. Yes. 
15 A. Correct. 15 Q. And paragraph 1 on the ENA amendment, 
16 Q. Do you recall if you knew who the -­ 16 which is DOA000315, says that: "ENA will be the 
17 well, strike that. When did you first become 17 service provider listed on the State's federal 
18 aware that the amended statewide blanket purchase 18 E-rate Form 471"; doesn't it? 
19 orders that had been issued originally on 19 A. Yes. 
20 January 28th were going to be amended? 20 Q. And if we go to the amendment for Qwest 
21 A. I wasn't awar,e of that until Laura Hill 21 which is DOA000317, paragraph 1 says: "Qwest 
22 brought me the first draft of the amendment. 22 will be the general contractor for all lEN 
23 Q. Can you please turn to Exhibit No. 47. 23 technical network services"; doesn't it? 
24 A. (Witness complied.) 24 A. Yes. 
25 Q. Please take a moment to review Exhibit 25 Q. SO, at this point the amendments are 
Page 115 Page 117 
1 No. 47 and then we'll talk about it. 1 splitting up the lEN project and designating who 
2 A. (Witness complied.) Okay. 2 is going to do what; correct? 
3 Q. Now, Exhibit No. 47 is an e-mail from 3 A. It appears so, yes. 
4 Laura Hill to you and others on February 12, 4 Q. Do you know or were you involved at all 
5 2009, at 3:36 p.m.; correct? 5 in discussions which led to the division of labor 
6 A. Correct. 6 that's reflected in the two draft amendments to 
7 Q. Did you see the attached amendments, 7 the SBPOs contained in Exhibit No. 477 
8 draft amendments bE~fore this e-mail was sent out? 8 A. Prior to and during the creation of this 
9 A. Yes, I believe so. 9 amendment, I was not involved in any discussions 
10 Q. Tell me when you first recall having a 10 regarding the division of labor. 
11 discussion with Laura Hill concerning amendments 11 Q. Do you know why the labor was divided 
12 to the statewide blanket purchase orders for the 12 the way that's reflected in Exhibit No. 477 
13 lEN. 13 A. I only know what I was told after the 
14 A. It probably would have been a couple of 14 fact when I was investigating the allegations. 
15 weeks before this, meaning that she brought me a 15 Q. What were you told after the fact? 
16 draft that looked very different from this. And 16 A. I was told that the division of labor 
17 I advised her that it needed to be in a certain 17 was based on recommendations of the IT and the 
18 form and needed to contain certain language. So, 18 evaluators, and that ENA's proposal was stronger 
19 I worked with her about the first draft and then 19 with regard to the federal E-rate experience and 
20 she made some revisions to it and then brought me 20 Qwest's experience with regard to providing the 
21 something that looked substantially like this the 21 technical services was stronger. 
22 second time around. So, it would have been a 22 Q. Now, in terms of making a multiple 
23 couple of weeks before this February 12th e-mail. 23 award -- well, strike that. The lEN RFP actually 
24 Q. Did you keep any written notes or -- any 24 had at least two projects, didn't it, one being 
25 written notes concerning the first draft 25 the E-rate and the other being IdaNet? 
30 (Pages 114 to 117) 
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STATE OF IDAHO ) 
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perjury: 
1. I am a partner with the law firm of Moffatt, Thomas, Barrett, Rock & Fields, 
Chartered, counsel of record for Defendant Qwest Communications Company, LLC ("Qwest") 
in this case. I make the following statement based upon my personal knowledge and review of 
the record evidence in this case. 
2. Exhibit 1 hereto is a true and correct copy of excerpts from the transcript of the 
Deposition of Charles Creason on January 7, 2011. 
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Q. Tell me about those discussions. 
MR. LOMBARDI: Objection, it's 
overbroad. Object to the form. 
THE WITNESS: We were briefed by our 
attorneys about how it was going to be done. I 
don't really think it was so much a discussion as 
a briefing. 
Q. (BY MR. PERFREMENT) Did you have any 
discussions independent of those discussions with 
your counsel ,as to which defendants would be 
named in the lawsuit? 
A. No. 
Q. Did you have any discussions with 
Mr. Lowe sepa:rate from discussions with counsel 
as to which dlefendants would be named :in the 
lawsuit? 
A. No. 
Q. What information did you have at the 
time you voted to approve the lawsuit with 
respect to any actions by Qwest with respect to 
the lEN? 
MR. LOMBARDI: By that question I 
assume you're excluding information he obtained 
from counsel? 
MR. PERFREMENT: I am including 

























































information he obtained from counsel. You can 
instruct him accordingly if you think that that 
is inappropriate and he can answer. 
MR. LOMBARDI: Would you make the 
question specific to that issue, then, for me so 
it's not overbroad. 
Q. (BY MR. PERFREMENT) What in:formation 
did you obtain from counsel as to any acts by 
Qwest relating to the lEN before voting to 
approve the lawsuit? 
MR. LOMBARDI: Objection, I'll assert 
attorney-client privilege. You do not have to 
answer that question. 
Q. (BY MR. PERFREMENT) Are you going to 
refuse to answer my question, sir? 
A. Yes. 
Q. What: information did you have separate 
from your conV'ersations with attorneys as to any 
conduct by Qwest related to the lEN before voting 
to approve th~:! lawsui t? 
A. When you say information about Qwest, 
what do you mean? 
Q. What did you know about Qwest before 
you voted to sue them? 
MR. LOMBARDI: Object to the form, that 

























































Q. (BY MR. PERFREMENT) Let me narrow it. 
What did Qwest do that formed the basi:s of your 
decision to sue them? 
MR. LOMBARDI: Object to the form. Go 
ahead. 
THE WITNESS: I believe they interfered 
with our ability to obtain the lEN contract. 
Q. (BY MR. PERFREMENT) How? 
A. Well, I believe that they unduly 
influenced the contracting people. 
Q. How'? 
A. Both by being very close to them, by 
making suggestions about how it's supposed to be 
done inappropriately, and by basically being way 
too cozy. 
MR. PERFREMENT: Would you read back 
the answer, please. 
(Record read back.) 
Q. (BY MR. PERFREMENT) What do you mean 
by "being very close to them"? 
A. Well, Qwest has a history 1n this state 
of having a lot of influence within the 
Statehouse and within the Department of 
Administration. 
























































Q. And why is that inappropriate? 
MR. LOMBARDI: Object to the form. 
THE WITNESS: Well, because it results 
ln contract awards being done not on the basis of 
merit but done on the basis of patronage. 
Q. (BY MR. PERFREMENT) How do you know 
that was done? 
MR. LOMBARDI: Object to the form. 
THE WITNESS: It's pretty easy to 
observe it. I mean, it's what happened. 
Q. (BY MR. PERFREMENT) That's 
speculation. 
MR. LOMBARDI: I'll object. Is that a 
question? I'll object to the question. 
THE WITNESS: That's not a question. 
Q. (BY MR. PERFREMENT) Isn't it, it's 
speculation? 
A. Is what speculation? 
Q. Your conclusion that a contract was 
awarded by pa1tronage . 
MR. LOMBARDI: Object to the form. 
THE WITNESS: No, I don't believe it's 
speculation. 






































             



















































MR. LOMBARDI: Object to the form. 
THE WITNESS: You'd better delay your 
plane. 
Q. (BY MR. PERFREMENT) I've got all of 
the time in the world. I get paid by the hour. 
A. Well, I guess I need more -- I need to 
narrow it down to specificity. I mean, I've 
dealt with Qwest for 20 years and my opinion 1S 
based on years of dealing with them. 
Q. Let I s narrow it down specifil:::ally to 
the lEN contr.act. What facts do you have to 
support any conclusion that Qwest was awarded 
that business based on patronage? 
MR. LOMBARDI: 1 1 11 object to the
 
extent that this requests for attorney-client
 
communications. Subject to that, you can answer.
 
Q. (BY MR. PERFREMENT) In fact, I don't
 
want attorney-client communications here. What I
 
want is prior to voting to file a lawsuit against
 
my client, wh.at information did you have that
 
would support a conclusion that Qwest did
 




MR. LOMBARDI: Object to the form.
 
THE WITNESS: 1 1 m not sure I know how
 







































































to answer that. 
Q. (BY MR. PERFREMENT) Give it your best 
shot. 
MR. LOMBARDI: The same objection. 
THE WITNESS: Well, my primary 
information is I know what went on, what went 
into the RFPs. I know that ours was scored 
technically superior and financially superior to 
Qwest ' s . And yet Qwest was somehow awarded an 
award that cut us out of the business. Now, from 
my experience, I can connect those dots and 
believe that there was inappropriate behavior. 
Q. (BY MR. PERFREMENT) Are tho:se the only 
dots you have? 
MR. LOMBARDI: Object to the form. 
THE WITNESS: No, I have a lifetime of 
experience with Qwest. And I've seen them do 
ugly, dirty other things that are dishonest and 
not to be trusted. 
Q. (BY MR. PERFREMENT) Is there anything 
else you can 1tell me with respect to any conduct 
by Qwest that formed the basis of your belief 
that Qwest shc::>uld be sued relating to the lEN 
project? 
A. Say that again. 
--------- -------------_._---------- ­
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Q. Is there any other info~ation specific 
to the IEN project that you can tell me that you 
used to connect those dots? 
MR. LOMBARDI: Object to the form. I
 




Q. (BY MR. PERFREMENT) I'm specifically 
excluding attorney-client communications. 
A. No. 
Q. Let's	 take a lunch break. Maybe not. 
MS. SCHOSSBERGER: Can you read back 
the last question, please. 
(Record read back.) 
Q. (BY MR. PERFREMENT) Previously in one 
of your responses when you said that the award 
was inappropriate because it was based not on 
merit but on patronage, you said you know it was 
done because it is easy to observe it. Do you 
recall that answer? 
A. Yes. 
Q. What did you observe with respect to 
the IEN? 
A. Nothing with respect to the lEN. I
 
mean,	 I don't have any specifics as to the lEN. 
MR. PERFREMENT: Okay, now let's go for 


























































































Q. So, no independent knowledge outside of 
counsel other than what's on this page? 
A.	 Yes. 
Q. The next paragraph says: "So, I need 
your advice i:n advance so that I'm ready with my 
direction to Ken." Do you know if that's a 
reference to Ken McClure? 
A.	 Yes. 
Q. It says: "If Syringa Networks gets cut 
out, do you want me to proceed having the funding 
for lEN killed with Dean/JFAC?" Who is Dean? 
A. In this context, I would assume it's 
the chairman of JFAC, Senator Dean Cameron. 
Q.	 And what is JFAC? 
A. Joint Finance & Appropriations 
Committee. 
Q. Did you have conversations with others 
at Syringa about getting the funding for lEN 
killed if Syringa Networks got cut out? 
A.	 Say that -- say that again. 
MR. PERFREMENT: Let's hear it back, 
please. 
(Record read back.) 
THE WITNESS: I believe we had 




















































































discussions at the board level about that 
strategy. 
Q. (BY MR. PERFREMENT) And tell me about 
those discussions. 
A. Basically, it was a question of whether 
we should try to lobby the legislature to 
eliminate funding or just accept that we were 
gOlng to be unsuccessful in the award and move 
on. 
Q. And did you reach a decision as to 
which strategy to pursue? 
A. Yes. 
Q. And what was that decision? 
A. The decision was to urge the 
politicians not to fund the lEN. 
Q. When was that decision made? 
A. I couldn't recall the specific time. 
It would have been during the early part of 2009. 
Q. Did you participate personally in any 
communication:s with legislators? 
A. Yes. 
Q. Who did you talk to? 
MR. LOMBARDI: Can we have a time 
frame, please'? 
Q. (BY MR. PERFREMENT) Yes, in the early 















































































2009 time frame. And I do want to restrict it to 
the topic of the lEN. 
A. The years fly by here. 
Q. Yes. 
A. In 2009 I believe I would have had some
 
conversations with Senator Cameron.
 
Q. Did you in the year 2009 have 
conversations with any other state legislators 
about the lEN? 
A. I don't believe so. 
Q. Did you have any conversations with 
state legislators in 2010 about the lEN? 
A. Yes. 
Q. And who did you talk to in 2010? 
A. I talked to Senator Cameron, Senator 
Brackett, Representative Stevenson. Those are 
the people I spoke to. 
Q. Are you aware of other discussions in 
2009 between representatives of Syringa and 
Mr. Cameron about the lEN? 
A. I'm not personally aware of any. 
Q. Are you aware of whether they occurred? 
A. No, I - ­
Q. With respect to 2010, are you aware of 
other conversations between representatives of 
















































































Syringa and state legislators with respect to the 
lEN? 
A. When you say "representatives of 
Syringa," who do you mean? 
Q. I mean employees, agents, or people 
such as yourself who may be a member of the board 
of directors or associated with one of the owners 
of Syringa. 
MR. LOMBARDI: Object to the form. 
THE WITNESS: So, the question 1S 
whether I'm aware of any of those people having 
contact with legislators regarding lEN? 
Q. (BY MR. PERFREMENT) Yes, si:r, in 2010
 
I think at this point.
 
A. Yes. 
Q. Who are you aware of having l:ontact 
with state le9islators other than yourself in 
2010 with respect to the lEN? 
A. I know Jerry Piper has. 
Q. Anyc::>ne else? 
A. I don't have personal knowledge of 
anybody else. 
Q. Who is Mr. Piper? 
A. He works for Cambridge Telephone and he 
is the president of the Idaho Telephone 





















































































Q. And tell me what you know about 
Mr. Piper's contacts with state legislators in 
2010 with respect to the lEN. 
A. I don't know anything other than that I
 
know he had made contacts with some of them.
 
Q. Did he report back to you the results 
of those conversations? 
A. Mr. Piper doesn't report to me. 
Q. Did he provide you any info~ation with 
respect to those conversations? 
A. No. 
Q. Did he send you any e-mails with 
respect to those conversations? 
A. With respect to conversations with 
legislators? 
Q. Yes, sir. 
A. No. 
Q. Do you have an understanding as to the 
purpose of Mr. Piper's contact with state 
legislators with respect to the lEN in 2010? 
A. Yes. 
Q. What was the purpose? 
A. I believe the purpose was to brief them 
on what was happening around the lEN project. J 




























               
[Page 1,33] 
1 Q. What do you mean, brief them on what 
2 was happening around the project? 
3 A. Well, he sits on one of the advisory 
4 boards for lEN. So, he had knowledge of what 
5 schools were being awarded what connectivity. 
6 Q. And was Mr. Piper attempting to 
7 persuade the legislators to do anything? 
8 A. You would have to ask Mr. Piper. 
9 , Q. Let's look at your conversations in 
10 2009 with Mr. Cameron. What was the purpose of 
11 those convers,ations? 
12 A. The purpose of our conversation was to 
13 express my displeasure as a citizen and as a 
14 member of the Syringa board that the State was 
15 spending unnecessary funds to award a bid to 
16 Qwest that had been judged inferior and more 
17 expensive than the one submitted by Syringa 
18 Networks. 
19 Q. When did you have that conversation? 
20 Or was it morle than one? 
21 A. I've had that conversation dozens of 
22 times. 
23 Q. With Mr. Cameron? 
24 A. Yes. 
25 Q. Have you ever attempted to persuade 


























































Mr. Cameron to kill the funding for the lEN 
project? 
A. Yes. 
Q. On how many occasions? 
A. Several. 
Q. And what position has Mr. Cameron taken 
with respect to the lEN funding? 
A. Is your question: What's his voting 
record? 
Q. What is his voting record? 
A. Is that the question? 
Q. That's a good question to start with. 
A. I don't -- I don't poll his weekly 
voting record on the JFAC committee. 
Q. Well, when you had those conversations 
with Mr. Cameron, what did he tell you with 
respect to lEN funding? 
A. He told me that the money that was 
available from the Albertsons Foundation would 
probably be appropriated because it wasn't State 
money. 
Q. What else did he tell you? 
A. That's pretty much it. 
Q. What did he tell you about funding the 
lEN project with State money? 























































Q. (BY MR. PERFREMENT) Mr. Creason, 
before we broke we were talking about your 
conversations with Mr. Cameron to kill the lEN 
funding. Why did you want to kill the lEN 
funding? 
MR. LOMBARDI: Object to the form. Go 
ahead. 
THE WITNESS: Because it's 
fundamentally wrong for the State to fund a 
higher cost, less elegant solution to the Idaho 
Education Network. 
Q. (BY MR. PERFREMENT) What benefit would 
Syringa obtain if the lEN project were killed? 
A.	 None. 
MR. LOMBARDI: Object to the form. 
Q. (BY MR. PERFREMENT) What has Syringa 
done to mitigi:lte its alleged damages that it has 
suffered in this case? 
A.	 I don't know. 
MR. PERFREMENT: With that, I have no 
further questions at this time. I would like to 
keep the deposition open. We haven't received 
the board minutes and other materials that are 
subject to discovery requests and partially 
subject to a pending dispute with the Court. So, 
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Attorneys for Defendant ENA Services, LLC, a Division of Education Networks of America, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho 
Limited Liability Company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL "MIKE" 
GWARTNEY, in his personal and official 
capacity as Director and Chief Information 
Officer of the Idaho Department of 
Administration; JACK G. "GREG" ZICKAU, 
in his personal official capacity of Chief 
Technology Officler and Administrator of the 
Office of the CIO:; ENA SERVICES, LLC, a 
Division ofEDUCAT ION NETWORKS OF 
AMERICA, INC. a Delaware corporation; 
QWEST COMMUNICATIONS COMPANY, 
LLC, a Delaware limited liability company, 
Defendants. 
Case No. CV OC 0923757 
REPLY MEMORANDUM IN 
SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
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COMES NOW defendant ENA Services, LLC, a division of Education Networks of 
America, Inc. ("ENA") by and through its counsel of record, and submits its Reply 
Memorandum in Support of Motion for Summary Judgment. 
ANALYSIS IN REPLY 
The basis for this litigation, as Greg Lowe repeatedly testified, is that the lEN Alliance 
desired to become: the single, sole provider for the entire, statewide contract to provide both 
components of the' lEN, E-rate services and connectivity services, statewide. Lowe AjJ., Feb. 
25, 2010, ,-r,-r8-12, 25; Complaint, ,-r,-r24-29, 11; Affidavit ofLeslie M Hayes in Support ofENA 
Services, LLC's Nlotion for Summary Judgment, filed November 23, 2010 ("Hayes Affidavit"), 
Exh. B, Lowe Depo., Nov. 5, 2010, 60:1-17. In order to due so, Syrigna and ENA entered into a 
Teaming Agreement. On its face, the Teaming Agreement does not contain all of the material 
terms of an enforceable contract. See Hayes Affidavit, Ex 1. Although Syringa attempts to create 
an issue of fact by arguing the intent of the parties, ENA' s arguments are based in law and on the 
facts as stated by Greg Lowe, Syringa's president. The law requires the dismissal of the claims 
against ENA. 
The identifiied purpose of the Teaming Agreement is: '''ENA is seeking to become either 
(i) the prime contractor for the Project or (ii) the prime contractor for the portion of the Project 
which provides all services to schools and libraries." See Hayes Affidavit, Ex. I, ,-r 2(a) (emphasis 
added). The Project is "that certain request for proposal, request for quotation, invitation to bid, 
or similar invitation for (i) the provision of products or services in connection with the State of 
Idaho Request for Proposal #RFP02160 to construct the Idaho Education Network ("lEN") and 
(ii) services provided under the Prime Contract." See Hayes Affidavit, Ex. I, ,-r l(c). The Prime 
Contract is "the resultant contract(s) between ENA and/or Syringa with the State of Idaho 
regarding the Project." See Hayes Affidavit, Ex. I, ,-r 1(b). 






The Teaming Agreement also clearly delineated the relationship between Syringa and 
ENA as independent contractors. See See Hayes Affidavit, Ex. I, ~ 2(b). "The parties are and 
will be independent contractors with respect to this agreement and Project." See Hayes Affidavit, 
Ex. I, ~ 2(b). It did not create any additional duty, whethe:r fiduciary or otherwise, between 
Syringa and ENA. 
Confronted with its president's testimony and bound by its pleadings, Syringa included 
under the heading of facts portions of its argument. ENA contests those arguments and denies 
that it owed any duty to Syringa after the state rejected the lEN Alliance's bid to be the sole 
provider on a statewide basis. Specifically, as discussed more fully below, ENA disagrees that it 
(l) contributed to the exclusion of Syringa; (2) that ENA was the "sole spokesperson" for the 
lEN Alliance; (3) that ENA had any duty to advocate on behalf of Syringa; and (4) that ENA 
breached the Teaming Agreement. In addition to objecting to these arguments disguised as 
"facts," ENA would also like to correct a few of Syringa's misstatements which are not 
supported by the re:cord. 
Misstatement of Facts by Syringa: 
In its efforts to find a duty that ENA might have breached, Syringa asks the Court to 
ignore its previous mlings that Syringa's opportunity to contest the validity of the lEN award has 
passed. Syringa states that a valid award must comply with the requirements of Idaho Code § 
67-5718A. Opposition to Defendant ENA Services, LLC's Motion for Summary Judgment 
("Opposition to Motion for Summary Judgment"), p. 3. The Court has already found that 
Syringa may not contest the validity of the lEN award at this juncture of the proceedings. 
Substitute Opinion, p. 18-19 ("DOA should have had the opportunity to evaluate these 
challenges as part of the bid process. DOA should have had the opportunity to correct or 
mitigate the effects of any mistakes.") Syringa's arguments n~garding the validity of the State's 
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award have previously been decided; Syringa has waived its opportunity to raise this argument, 
and therefore, the awards are valid. 
Syringa's argument that the blanket statement that SBPO 1309 gave ENA the "undivided 
project" or that ENA is the exclusive "prime contractor" "that provides all services to schools 
and libraries" ignores the pleadings and is absolutely unsupported by the facts. Opposition to 
Summary Judgment, p. 5. As recognized by the Court, the amended SBPO's (1308 and 1309) 
stated: "The State considers Qwest and ENA equal partners in the lEN project as demonstrated 
in the Intent to Award Letter dated January 20, 2009 and the subsequent SBPO 1308 [SBPO 
1309] dated January 28, 2009." Substitute Opinion, p. 6 (emphasis added). As an "equal 
partner" in the lEN project, ENA was not awarded the "undivided project ... that provides all 
services to school and libraries." Neither ENA nor the lEN Alliance was awarded an undivided 
project; therefore ENA did not have the opportunity to contract with Syringa to be the sole, 
statewide provider of connectivity services. ENA did not "accept" the amended SBPO's; they 
were imposed on ENA. In fact, Syringa cites authority directly opposite to its assertion for this 
proposition. "Q: SO, you accepted the terms that had been imposed by the State? A: I don't 
believe we accepted the terms." Affidavit ofAmber N Dina in Support ofOpposition to ENA 's 
Motionsfor Summary Judgment ("Dina Aff."), at,-r 5, Exh. 3, p. 152:7-9; see also p. 151:16-23 
("Q: Did you have the option of refusing to accept the amended statewide blanket purchase 
order? A: I don't lmow. Q: Why do you say you don't know? A: It was imposed. Q: Well, it 
was imposed by whom? A: The State.") Syringa's assumption that ENA's post-award 
participation with the State "actively contributed to the exclusion of Syringa" from the lEN 
project is both factually unsupported and legally irrelevant, as discussed below. Neither the facts 
nor the law support the proposition that ENA is somehow at fault for the State splitting the award 
contrary to the purpose of the lEN Alliance's Proposal. 
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1.	 Tht: Teaming Agreement is an agreement to agree and, therefore, unenforceable. 
a.	 Not all material terms are addressed within the four corners of the 
Teaming Agreement. 
It is clear from the four corners of the Teaming Agre:ement that it does not contain the 
material terms of a completed contract. Price, consideration, and terms of payment are some of 
the terms of a contract that are considered material. Anderson v. Whipple, 71 Idaho 112, 124, 
227 P.2d 351, 358 (1951) (overruled on other grounds). The Terming Agreement did not 
contain all material terms because it did not state how orders would be placed, how and when 
billing would occur, how each party would get paid, how money would be divided or how labor 
would be divided. See Hayes Affidavit, Ex. A, Lowe Depo., Aug. 5, 2010, p. 176:22-177:15. 
Those terms were left for subsequent discussions between Syringa and ENA upon winning the 
IEN project. Id at 1l77: 19-20. 
Further, the: dear language of the Teaming Agreement expressly conditions the terms of a 
completed contract upon receipt of the State's award. "If ENA wins the Prime Contract as 
provided in Section 2(a) above, the parties shall execute a partnership agreement as specified in 
this agreement that will also include any required flow-down provisions or other appropriate 
terms similar to those set forth in the Prime Contract." See Hayes Affidavit, Ex. I, , 3(a) 
(emphasis added). The Teaming Agreement left open several matters for further negotiations, 
such as: (1) a subsequent partnership agreement between Syringa and ENA (as opposed to the 
independent contractor status of the parties in the Teaming Agreement); and (2) a discussion of 
"terms similar to those set forth in the Prime Contract." That is, the parties acknowledged that 
the State's award may contain terms different from the response to RFP, making it impossible for 
the Teaming Agreement to be a complete statement of the relationship between the parties. 
Syringa also asserts the backbone pricing in the response to the RFP is sufficient to 
constitute a material term to the Teaming Agreement. But, as discussed in ENA's Second 





Motion for Summary Judgment and Reply to Opposition to Second Motion for Summary 
Judgment, the backbone pricing provided by Syringa was not sufficiently definite to constitute 
the "meeting of the minds" necessary to form an enforceable agreement. The parties cannot 
agree on pricing when they cannot know which services the may State choose to award. This is 
precisely why the Teaming Agreement contemplated future negotiation of terms as dictated by 
the State's award. 
b.	 The Teaming Agreement only manifests an intention for the parties to 
negotiate a future contract if the entire lEN Alliance proposal was 
accepted by the State. 
"Syringa and ENA entered into a 'Teaming Agreement' for the purpose of responding to 
the IEN RFP.'" Substitute Opinion, p. 3. Syringa contests this finding and states that the 
Teaming Agreement "manifests the intention of ENA and Syringa to be bound upon the award of 
any contract (or SBPO) in connection with the IEN RFP." Opposition to Motionfor Summary 
Judgment, p. 10 (emphasis added). This statement is in direct conflict with the actual words of 
the Teaming Agreement as well as the testimony of Greg Lowe. The express purpose of the 
Teaming Agreement states that ENA sought to become the prime contractor for the Project or 
"the prime contractor for the portion of the Project which provides all services to schools and 
libraries." See Hayes Affidavit, Ex. I, ~ 2(a) (emphasis added). The purpose of the Teaming 
Agreement was to (1) have the State accept the terms of the RFP and award the prime contract to 
ENA, or (2) have the State issue all the school and library portions of the IEN project, including 
connectivity, to ENA. Any and all have two entirely different meanings. The purpose of the 
Teaming Agreement was not to enter into a partnership with Syringa regardless of the State's 
award; the purpos,e of the Teaming Agreement was for ENA and Syringa to enter into a 
partnership agreement if the State awarded ENA the connectivity and the network management 
provisions to all schools and libraries under the IEN project. 
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To conclude that ENA was awarded the Prime Contract by virtue of being the listed E-
Rate provider ignores Syringa's purpose within the lEN Alliance and renders meaningless the 
phrase "all services to schools." "All services to schools" would necessarily include connectivity 
as well as an E-Rate provider; otherwise, ENA would not have needed Syringa and Syringa 
would not have needed ENA. "The lEN is composed of two major components: educational 
content and telecommunications services." Complaint, p. 2. E-Rate and similar network 
management is meaningless without a physical connection to the lEN network. Syringa asks the 
court to edit out from its interpretation of the Teaming Agreement the phrase "all services" in 
order to conclude that the award to ENA of the E-rate services made ENA the prime contractor. 
As a matter of law, the interpretation of the phrase "the prime contractor for the portion of the 
Project which provides all services to schools and libraries[]" included the services Syringa was 
to provide. See Hayes Affidavit, Ex. I, ~ 2(a) (emphasis added). The Teaming Agreement would 
not have needed to reference the development of a subsequent partnership agreement if the 
purpose of the Teaming Agreement was to win only the servict~s that ENA could provide. 
c. Syringa's reliance on out ofjurisdiction "Teaming Agreement" cases is 
misplaced because Idaho has clear established law regarding the 
enforceability ofagreements to agree. 
ATACS Corp. v. Trans World Comm., Inc., is distinguishable because the parties to the 
teaming agreement in that case won the entire bid for which they had submitted a proposal. The 
parties submitted a bid to the Greek government in response to its request for proposal. ATACS 
Corp., 155 F.3d 659, 663 (3d Cir. 1998). After entering into a teaming agreement, the parties 
agreed that Trans World would be the contractor and ATACS would be the subcontractor and the 
parties submitted a bid under Trans World's name. Id. After submission, the Greek government 
contacted Trans World and informed it that it was the lowest bid among the competitors. Trans 
World then requested that ATACS resubmit a bid because it "was not competitive with other 





proposals which we have received." Id., at 663-64. Trans World subsequently entered into a 
contract with the Greek government for the full contract contemplated in the request for 
proposal. Id., at 663. The court found that the teaming agreement between the parties was 
enforceable. Id., at 664. In the present case, ENA did not ent<er into a contract with the State for 
the full contract. Further, ENA never took issue with Syringa's proposal in the lEN Alliance's 
response because unlike in ATACS Corp., ENA did not have control of that portion of the 
project. As distinguished from the ATACS case, the Teaming Agreement is not enforceable 
under this logic because ENA was not awarded the entire lEN project. 
Similarly, Syringa seeks to compare this case to EG&G, Inc. v. The Cube Corp., another 
teaming agreement case where the prime contractor was awarded the entire contract 
contemplated. EG&G, Inc., 2002 WL 31950215 (Va. Cir. Ct. 2002). In that case, the parties 
entered into preliminary agreements to begin work after an award of the full project; however, 
during subsequent negotiations, the parties were unable to agree to the final subcontract terms. 
Id. The subcontractor then filed for an injunction and specific performance of the teaming 
agreement. Id. If the lEN Alliance had been awarded the entire, statewide contract for 
connectivity servicles and then denied Syringa its role in the Project, then the cases might apply; 
however, neither of these cases discusses a situation where the prime contractor is not awarded 
the project as contemplated in the teaming agreement. 
It is clear under Idaho law that the Teaming Agreement is an unenforceable agreement to 
agree. Maroun v. iW,yreless Systems, Inc., 141 Idaho 604, 114 P.3d 974 (2005). Agreements to 
agree are unenforceable because the "terms are so indefinite that [they] fail[] to show a mutual 
intent to create an enforceable obligation." Maroun, 141 Idaho at 614, 114 P.3d at 984. As 
evidenced by the Teaming Agreement, ENA and Syringa desired to partner together to win the 
entire lEN Project, including both the E-Rate services that ENA could provide and the 
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connectivity services that Syringa was to provide. The parties decided to then enter into a 
Teaming Agreement making the partnership agreement contingent on a full award of the lEN 
project. The Teaming Agreement was an agreement to agree at some point in the future, and is 
therefore, unenforceable under Idaho law. 
2.	 The Teaming Agreement terminated by its own terms when the State rejected the 
lEN Alliance Proposal. 
"This agreement will terminate without liability upon any of the following events: (i) the 
customer formally and finally rejects the Proposal." See Hayes Affidavit, Ex. I, ~ 2(h)(i). The 
Proposal is defined as "the written response to the Project." See Hayes Affidavit, Ex. I, ~ led). 
The Project is "that certain request for proposal, request for quotation, invitation to bid, or 
similar invitation for (i) the provision of products or services in connection with the State of 
Idaho Request for Proposal #RFP02160 to construct the Idaho Education Network ("lEN") and 
(ii) services provided under the Prime Contract." See Hayes Affidavit, Ex. I, ~ l(c). 
As discussed below, the Court has already ruled that Syringa may not challenge the 
validity of the State's award at this stage in the proceedings. Substitute Opinion, p. 18. Syringa 
had the option to contest the awards through the administrativ(~ process and Syringa chose not to 
do so. Substitute Opinion, p. 18-19. 
ENA was not awarded the "Project" as defined in the Teaming Agreement because the 
State did not accept the terms of the lEN Alliance proposal. "[A]cceptance which varies from 
the terms of the offe)' is a rejection of the offer." Heritage Excavation, Inc. v. Briscoe, 141 Idaho 
40, 43, 105 P.3d 70, 703 (Ct. App. 2005). By not accepting the terms of the lEN Alliance 
proposal, the State effectively rejected that offer, thereby, triggering the Teaming Agreement's 
termination provision. 




3.	 Performance never became due because there was a failure of a condition 
pre(~dent. 
A condition precedent is a condition which must occur prior to performance under a 
contract becoming due. Maroun, 141 Idaho at 614, 114 P.3d at 984. "Whether a provision in a 
contract amounts to a condition precedent is generally depend{:nt on what the parties intended, as 
adduced by the contract itself." Johnson v. Lambros, 143 Idaho 468, 474,147 P.3d 100,106 (Ct. 
App. 2006). Syringa again argues that ENA was awarded thc;~ prime contract in this matter, but 
sues on the theory that the State and Qwest conspired to direct the connectivity services to 
Qwest. The Court is referred to the discussion above on this point. Syringa's argument flies in 
the face of logic and completely misconstrues the prior allegations, briefing, and decisions of this 
Court. 
a.	 ENA owed no duty to Syringa to ensure award of the connectivity portion 
ofthe lENproject. 
Even if the Teaming Agreement was an enforceable contract, no duty was created to 
advocate on behalf of the lEN Alliance by virtue of ENA being named as the lead for external 
communications. Further, there is no language in the Teaming Agreement which would create a 
duty of advocacy. "ENA will assume the lead role for external communications regarding the 
Project and the Proposal, unless mutually agreed to by both parties." See Hayes Affidavit, Ex. I, 
~ 2(d). The parties remained independent contractors with respect to the Teaming Agreement. 
ld. at ~ 2(b). There is no duty, fiduciary or otherwise, to advocate on behalf of independent 
contractors. Even if there had been, that duty would have terminated when the State rejected the 
lEN Alliance proposal. 
Indeed, the Court has previously rejected the argument that ENA had any duty to 
advocate on behalf of Syringa's interest and expressly recognized Syringa's right to do so: 
Syringa argues that it did not have to challenge the award to ENA under Idaho 
Code § 67-:5733(c) because it was in privity with the lowest responsible bidder 





and because it did not receive notification that it was not the lowest responsible 
bidder. The Court disagrees. Syringa did discover that the award was made to 
ENA and Qwest. At that time, Syringa had sufficient notification that Syringa 
was not the lowest responsible bidder and should have challenged that decision 
under Idaho Code § 67-5733(c). 
Substitute Opinion, p. 18. That is, the Court has already found that Syringa may not pass its 
duties to advocate on behalf of its own interests onto ENA. Having failed to exercise its own 
rights to protest the award, Syringa cannot morph a referenc(~ to communications regarding the 
lEN Alliance proposal into a duty to file a bid protest. Any failure to advocate on behalf of 
Syringa rests squarely in Syringa's lap. 
b. The Teaming Agreement is not ambiguous as to the parties' intent. 
"[Syringa] still ha[s] a teaming agreement with ENA that says we have backbone but that 
agreement is subject to being rewritten upon the award." See Affidavit of Counsel in Support of 
ENA Services, LLC's Reply Memorandum in Support of Motion for Summary Judgment ("Aff. 
Counsel"), filed contemporaneously herewith, Ex. A (emphasis added). Syringa now argues that 
the Teaming Agrel~ment is ambiguous, and thus, its interpretation a question of fact for a jury. 
Opposition to Motion for Summary Judgment, p. 18. As discussed above, it is clear from the 
four comers of the Teaming Agreement that the parties, as acknowledged by Greg Lowe, never 
intended it to be the final agreement of ENA and Syringa. 
If the Count is inclined to look beyond the four comers of the Teaming Agreement, the 
Court need look no further than the statements of Greg Lowe and Steve Maloney to confirm this 
conclusion. Aff. Counsel, Exs. A and B. On January 30, 2009, ten days after the Letter ofIntent 
had issued and thee days after the SBPO's issued, in an email to the Syringa Board of Directors, 
Greg Lowe stated "If [the award] stands as written, Syringa Networks will largely be left out. 
still have a teaming agreement with ENA that says we have backbone but that agreement is 
subject to being rewritten upon the award." Id., Aff. Counsel, Ex. A (emphasis added). In 




another January 30 email exchangebetweenSteveMaloneyandGregLowe.Mr. Maloney stated 
"As I recall, the teaming agreement was only good until the award was made and a new 
agreement worked out." Id., Aff. Counsel, Ex. B. There is no disputed issue of fact on the issue 
of the intent of the parties because Syringa, by the admissions of its own officers, fully 
understood that the terms of the Teaming Agreement were not the final statement of the 
agreement of the parties. 
4.	 Perfonnance is excused because the Teaming Agreement's commercial purpose is 
frustr.ated. 
In Idaho, an event that substantially frustrates the o~jects contemplated by the parties 
when they made the contract excuses perfonnance of the contract. Restatement (Second) of 
Contracts § 269 (1981 ) (cited with approval in Sutheimer v. Stoltenberg, 127 Idaho 81, 85, 896 
F.2d 989, 993 (Ct. ApI'. 1995». As previously discussed, one of the primary purposes of the 
Teaming Agreement was for ENA and Syringa to enter into a subsequent partnership agreement 
whereby Syringa provided connectivity for the lEN project and ENA provided the network 
management. This commercial purpose was frustrated when the State awarded two SBPO's, and 
then amended the SBPO's to award the entirety of the connectivity for the lEN project to Qwest. 
Contrary to Syringa's assertion, ENA did not create the frustration in this instance. The 
frustration was created when the State made a dual award to both ENA and Qwest and was 
further frustrated when the State issued the amended SBPO's. It is undisputed that the issuance 
of the letter of intent, and the subsequent award of two identical SBPO's was done by the State 
acting alone. Substitute Opinion, p. 5-6 (discussing the Letter "from DOA," "the DOA issued a 
Letter ofIntent," and DOA issued SBPO's). The State awarded a contract in ways that no party 
anticipated. 
Q: Do you have any idea what [the initial award] mean1t? 





A: Well, it looked like a dual award. So, I wasn't sure what it would translate 
into, but it looked like a dual award. And since - - you could see the scoring in 
the letter. Since I knew from a scoring perspective: at that point we enjoyed 
competitivl~ advantage in pricing, in fact in all categories except for the non E­
rate pricing, I felt confident that: Great, Qwest is participating, but we'll win on 
our own merits and we'll have an end-to-end solution based upon what the RFP 
asks for and based upon what the teaming agreement laid out. 
See Aff. Counsel, Ex. C, Lowe Depo., Nov. 5,2010, p. 136:5-17 (emphasis added). In fact, as 
early as January 21, Mr. Lowe understood that an award to Qwest for connectivity and ENA for 
network management was completely possible: "another choice [for the State] would be to use 
ENA for management and Qwest for circuits - sure hope that is not what they are thinking." Id, 
Aff. Counsel, Ex. D. As indicated by Mr. Lowe, Syringa and ENA had not anticipated the 
option that the State: would split the award between connectivity and E-Rate when they entered 
into the Teaming Agreement. Further, Syringa and ENA did not understand how the multiple 
awards would later parse out; however, Syringa knew that the lEN Alliance had failed in its 
mission to become the sole, statewide provider for the lEN Network. 
The commercial purpose was further frustrated when the entirety of Syringa's work was 
given to Qwest with the amended SBPO's. "Syringa contends, and the contention does not 
appear to be disputed, that the effect of the amendments was to award to Qwest the entire scope 
of work assigned to Syringa in the Teaming Agreement ~md the lEN Alliance ProposaL" 
Substitute Opinion, p. 6. 
Syringa rellles on Twin Harbors Lumber Co. v. Carrico, and Rasmussen v. Martin, as 
authority that ENA should have subcontracted with Syringa to provide connectivity because 
performance is not excused simply because performance becomes more difficult or expensive. 
However, performance for ENA under the Teaming Agreement has not become "difficult" or 
"expensive." Instead, it has become impossible. The State dictates the lEN project and the State 
determined that Qwest will provide all connectivity for the lEN project. Substitute Opinion, p. 6. 
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ENA does not have the contractual right to subcontract any c:onnectivity work to Syringa. See 
Hayes Affidavit, Ex. E, Kraft Depo., Nov. 15,2010, p. 148:17-149:1 (stating that ENA may not 
order directly from Syringa without approval of the State and Qwest); see also Hayes Affidavit, 
Ex. G, Zickau Depo., Nov. 11, 2010, p. 282:4-286:3 (according to the contracts with the State, 
ENA may only contract for connectivity services with Qwesfs agreement). Therefore, it is not 
more difficult or more expensive for ENA to operate under the Teaming Agreement, it is 
impossible. The entire purpose of the Teaming Agreement has been frustrated. 
CONCLUSION 
For the foregoing reasons, and the reasons submitted in ENA's prior briefing, the Court 
should summarily dismiss all of the claims asserted against ENA because no genuine issue of 
material fact exists to refute the undisputed evidence that: (1) the Teaming Agreement is an 
unenforceable agreement to agree; (2) the Teaming Agreement has terminated by its own terms; 
(3) even if the Teaming Agreement were an enforceable contract, performance is not required 
because of the failure of a condition precedent; and (4) performance is excused because the 
commercial purpose of the Teaming Agreement has been frustrated. 
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COMES NOW defendant ENA Services, LLC, a division of Education Networks of 
America, Inc. ("ENA") by and through its counsel of record, Hall, Farley, Oberrecht & Blanton, 
P.A., and Bradley Arant Boult Cummings, LLP, and hereby submits its Reply Memorandum in 
Support of its Second Motion for Summary Judgment. 
I. 
ANALYSIS IN REPLY 
1.	 Syringa's arguments regarding the merits of its claim for breach of the Teaming 
Agreement are irrelevant for purposes of this Motion and should be disregarded 
by the Court. 
Syringa begins its opposition to Defendant ENA Services, LLC's Second Motion for 
Summary Judgment ("Second Motion for Summary Judgment") by re-arguing the merits of 
Syringa's breach of contract claim. See Opposition to Second MotionJor Summary Judgment, p. 
2 ("ENA may dispute the nature of ENA's breach ... '''). These arguments should be 
disregarded by the Court because they are irrelevant to the matter at hand. I 
Further, any argument by Syringa that by virtue of breach alone, Syringa is entitled to 
damages is also unavailing. Syringa is not held to a lesser level of proof in this matter and still 
must prove all the dements of its case against ENA. This includes damages that are reasonably 
ascertainable and not based on speculation. Any arguments regarding ENA's "acceptance" of 
the amended SBPO or Syringa's entitlement to the connectivity portion of the lEN project are 
better addressed in the briefing filed in support of ENA's first Motion for Summary Judgment. It 
is requested that the Court disregard Syringa's arguments regarding the enforceability of the 
Teaming Agreement. ENA presented its Second Motion for Summary Judgment under the 
The Court is referred to the briefing filed in conjunction with Defendant ENA's [First] Motion for Summary 
Judgment as to the enforceability of the Teaming Agreement. 







assumption that regardless of whether the Teaming Agreement is enforceable, Syringa will be 
unable to prove any damages. 
2.	 Syringa has presented no evidence to show non-speculative damages; therefore, 
ENA's Second Motion for Summary Judgment should be granted. 
ENA's Second Motion for Summary Judgment asserted that under the terms of the RFP, 
Syringa will be unable to prove any non-speculative damages. "When considering an award of 
damages for lost future benefits, the question is whether the plaintiff has proven the damages 
relating to future losses with reasonable certainty." O'Dell v. Basabe, 119 Idaho 796, 812, 810 
P.2d 1082, 1098 (1991). "Prospective profits contemplated to be derived from a business which 
is not yet established, but one merely in contemplation, are too uncertain and speculative to form 
a basis for recovery." CR. Crowley, Inc. v. Soelberg, 81 Idaho 480, 486, 346 P.2d 1063, 1066 
(1959). 
The only dmnages Syringa has asserted are based purely on the loss of the lEN business 
opportunity. Opposition to Second Motion for Summary Judgment, p. 11 ("ENA's breach 
deprived Syringa of the opportunity to perform under the Teaming Agreement"); p. 8 ("Syringa 
provided ENA with calculations of the prices Syringa would charge to provide connectivity"); p. 
7 ("Syringa had the right to compete to provide the lowest-cost last-mile services"). Each of 
these assertions rests on the assumption that Syringa can prove damages by probabilities: prices 
it would charge; opportunities it would have performed; opportunities to bid; and opportunities 
to potentially present the lowest cost as a result of those bids. Syringa continues to engage in 
speculation regarding the basis of its damage allegations and does nothing to counter ENA's 
argument that these damages rest squarely on the loss of anticipated and speculative profits. 




a.	 Syringa's damage estimate is based solely on the lEN Alliances response 
to RFP which fails to take Syringa's damages out of the realm of 
speculation. 
Syringa cit'es Griffith v. Clear Lakes Trout Co., in support of its position that Syringa's 
damages will not be speculative. In Griffith, the Court awarded damages to a fish grower for the 
final two years of the breached contract he had with a fish hatchery. The damages were based on 
"additional fish that could have been raised ... during the remaining years of the contract[.]" 
Griffith v. Clear Lakes Trout Co., Inc., 143 Idaho 733, 737, 152 P.3d 604, 608 (2007). Griffith 
asserted that the "probable per-pound profit was readily asct~rtainable since the cost had been 
established through [the damage expert's] estimates and the price had been set under the 
contract. Griffith, 143 Idaho at 742, 152 P.3d at 613 (emphasis added). The Court found this 
argument persuasive and held that the district court erred by failing to allow damages in the final 
two years of the contract. Although Syringa attempts to align that case with the present one, the 
parties in that case did not face the same situation that Syringa and ENA face. Here we have no 
history of performance between the parties to the contract. Instead we have the hope that the 
State will award the contract and that that the awarded contract will define the terms so that ENA 
and Syringa can in tum define their subsequent contract to provide the services chosen by the 
State. Further, the Court found Griffith's argument persuasivt~ that historical data of the parties' 
relationship could be used to guide the growth ratio in these final years. Griffith, 143 Idaho at 
742, 152 P.3d at 613. This is not a situation where ENA "breached" a four-year contract with 
two years remaining.. ENA and Syringa never entered into the subsequent contract contemplated 
by the Teaming Agreement. Unlike in Griffith, there were no established price terms, quantities, 
dates for completion, or flow-down provisions within the four-comers of the Teaming 
Agreement. Therefore, Syringa may not rest on Griffith as support for its damages claim. 




Syringa asserts that the backbone charges which are contained in the response to the RFP 
allow the jury to calculate damages because "Syringa had the contractual right to perform all of 
the backbone work for the E-Rate services from the date of implementation forward." 
Opposition to Second Motion for Summary Judgment, p. 2 (emphasis original). This argument 
fails to refute the evidence provided by ENA that Syringa can only speculate as to the amount of 
damages. The Monthly Reoccurring Charge which "supports" Syringa's claim to damages is 
based on the price quotes in the RFP response. The response to RFP assumed that each school 
would be provided with a flat rate of 10 megabits per second (Mbps). See Affidavit of Leslie M. 
Hayes in Support of ENA Services, LLC's Motion for Summary Judgment, filed November 23, 
2010 ("Hayes Affidavit"), Ex. J RFP § 10.0 ("The quantities provided in this RFP as examples 
are for the sole purpose of assisting the Bidders in preparation of their proposals and for the State 
to evaluate the feasibility of the proposed network solutions.") As testified to on numerous 
occasions, and as stated in the RFP, this number was used m~~rely as a baseline comparison for 
the State to compare all of the responsive proposals. See Hayes Affidavit, Ex. J, RFP; See also 
Hayes Affidavit, Ex. G, Zickau Depo., Nov. 11,2010, p. 190:5-191:5. Further, the State was not 
"required to purchase any specific service or minimum quantities of network services." See 
Hayes Aff, Ex. J, RFP § 10.0. If the State is not required to purchase, and the cost projections 
provided in the response to RFP were only examples, Syringa cannot base its non-speculative 
damage calculation on those numbers. ENA's motion is based on this exact type of uncertainty. 
The MRC may provide a baseline to determine the average charge of Mbps on the backbone; 
however, there is no way to determine, without resorting to speculation, how the State would 
have determined the Mbps provided to each school if the lEN Alliance had been awarded the 
connectivity portion of the lEN project. To do so would result in basing probabilities upon 
hypotheticals with the result being pure conjecture. Loclnvood Graders of Idaho, Inc. v. 
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Neibaur, 80 Idaho 123, 128,326 P.2d 675,678 (1958) (quoting 25 C.l.S. Damages § 2, pp. 456­
60). 
It should not go unnoticed that Syringa's primary purpose behind its recent request to 
modify the protective order was to access this exact information for Syringa's damage claim. 
See Motion to Modify Protective Order and Supporting Memorandum, filed December 29,2010, 
p. 3 ("Syringa's ability to effectively prosecute the case and complete its legal analysis and 
damages calculations had been greatly hindered by its inability to disclose the "Highly 
Confidential" documents to Greg Lowe") (emphasis added). Essentially, Syringa was requesting 
accesses to Qwest's "Highly Confidential" pricing information because Syringa implicitly 
recognizes that no party to the lEN proposals could have forecasted the cost of services or the 
timing of those services. In order to prove Syringa's damage claim, it will be necessary for 
Syringa to rely completely on Qwest's pricing and timing for implementation because those are 
terms which were not contained in either the Teaming Agreement or the response to RFP. That 
is, Syringa has no independent knowledge, based on the Teaming Agreement and response to 
RFP alone, which would support its claim for damages because those documents did not address 
the State's implementation plan once the SBPO's were issued. Specifically, prior to connecting 
any particular school, ENA and Qwest were required to detennine the current connection to the 
school, when any pre-existing contract for similar service would expire, and the level of 
connectivity required by each school (ie. 10 Mbps, less or more). Syringa's motion to modify 
the protective order acts as an acknowledgment that Syringa could not have known the pricing 
terms that would have applied prior to the time the lEN project was actually implemented. 
In response to Syringa's argument that it can prove damages for loss of the last mile 
circuits, ENA asserts first that Syringa acknowledges that these damages are not relevant to the 
claims against ENA from breach of the Teaming Agreement. See Response to Defendant ENA 's 
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[First] Motion for Summary Judgment ("Motion for Summary Judgment"), p. 12 ("Because 
Syringa was only obligated, under Section 3(c) of the Teaming Agreement to provide backbone 
connectivity, the only price term that is material to the enforceability of the Teaming Agreement 
is the price term for backbone.") Second, in order to get to what last mile circuits Syringa would 
provide, Syringa will have to attempt to prove; (1) its bid for the last mile circuit; (2) any other 
responding bids for the last mile circuits; (3) a determination of which bid is the lowest cost; and 
(4) whether Syringa, financially, would be willing to "meet or beat" that lowest bid. It would be 
impossible for Syringa to calculate such alleged damages without resorting to speculation. 
Additionally, Syringa appears to misunderstand ENA's argument on the point that 
damages are speculative based on the fact that the State was fully capable of making multiple 
awards "in whole or in part." Second Motionfor Summary Judgment, p. 5-6; see also Opposition 
to Second Motion for Summary Judgment, p. 7. Syringa interprets this argument to mean that 
ENA alleges that "Syringa cannot say with certainty for which schools it would have had this 
opportunity to provide connectivity services." Opposition to Second Motion for Summary 
Judgment, p. 7. Although that is one of the arguments that ENA raised, ENA was also asserting 
a number of other probabilities that result from the State's: authority to make an award to 
multiple providers "in whole or in part." These are, to name a few: (1) the number of schools 
that each provider would provide connectivity to; 2 (2) the amount (Mbps) of connectivity 
provided to the school; (3) the division of labor and connectivity services among the multiple 
providers; (4) the amount of service purchased from each provider; and (5) any additional 
services purchased from the provider. Essentially, the State left the option open to purchase all, 
2 That is, if the State only granted connectivity to Syringa for schools requiring less then a 5 Mbps connection, then 
Syringa's award would be substantially less than if it was awarded connectivity for all the schools and libraries in 
eastern Idaho regardless of Mbps. 






none, or some from any number of providers based on its unarticulated "needs." It would be 
impossible for Syriinga to prove damages in light of this uncertainty. 
Further, regardless if Syringa believes that it is entitled to its "fixed, concrete price" of 
$83,800.00 per month for backbone services, there is no way for the jury to determine what 
amount of that "fixed, concrete price" would have been awarded to Syringa under the multiple 
award. It is indisputable that ENA and Qwest were both awarded identical SBPO's on January 
28, 2009. Substitute Opinion, p. 6. Therefore, Syringa, by virtue of the multiple award cannot 
identify which portion of that amount it would have been compensated for providing backbone 
services, if any. Syringa states that ENA was "required" to subcontract backbone connectivity to 
Syringa when it was identified as the E-Rate service provider. However, Syringa is unable to 
support this assertion with any facts from the record. There is no indication that ENA had this 
option, or that ENA had the authority to cut Qwest, a recipient of the lEN contract with the State, 
out of the connectivity portion by virtue of the E-Rate award. Again, Syringa is using the missed 
business opportunity of the lEN connectivity to oppose this motion, which fails to rebut ENA's 
undisputed facts that all of Syringa's alleged damages are spt~culative. Any damages based on 
this argument are purely speculative and based on Syringa's anticipated profits from a missed 
business opportunity and allegations of what could have been. 
b.	 Syringa has not provided any evidence that its alleged loss was caused by 
ENA 's conduct. 
Syringa's arguments regarding ENA's "ability" and ENA's "obligation" to subcontract 
connectivity work to Syringa for the connectivity portion of the lEN project is misleading and 
confusing. First, ENA cannot subcontract work that it is not contractually authorized to perform 
for the State of Idaho. Syringa has taken ENA's obligations under the Teaming Agreement and 
extrapolated those to applying to the award of the lEN project. Essentially, Syringa's argument 
is that once ENA had the E-Rate portion of the lEN project, ENA then had the connectivity 
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portion of the lEN project as well. This assertion is not only contrary to the record, briefing, and 
prior decisions in this case, it is contrary to Syringa's prior arguments and theories of recovery. 
See Substitute Memorandum and Order, July 23, 2010 ("Substitute Order") ("Syringa contends, 
and the contention does not appear to be disputed, that the effect of the amendments was to 
award to Qwest the entire scope of work assigned to Syringa in the Teaming Agreement and the 
lEN Alliance Proposal"); see also Hayes Aff., Ex. A, Lowe Depo., Aug. 5, 2010, p. 163: 19-21 
("The amended blanket purchase order very clearly put thi~ handcuffs on ENA's ability to 
execute its teaming agreement"). 
Second, the:n~ is no evidence to support Syringa's blanket assertion that ENA "accepted" 
the initial award or that ENA "accepted" the terms of the amended SBPO's. "Q: SO, you 
accepted the terms that had been imposed by the State? A: I don't believe [ENA] accepted the 
terms." Affidavit ofAmber N Dina in Support of Opposition to ENA's Motions for Summary 
Judgment ("Dina Aff."), Exh. 3, p. 152:7-9. "Q: Did [ENA] have the option of refusing to 
accept the amended statewide blanket purchase order? A: I don't know. Q: Why do you say you 
don't know? A: It was imposed. Q: Well, it was imposed by whom? A: The State." Dina Aff, 
Exh. 3, p. 151:16-23. As argued in the Reply to Opposition to the [First] Motion for Summary 
Judgment, there is also no evidence that ENA's post-award participation with the State "actively 
contributed to the exclusion of Syringa" from the lEN project. This is based on the incorrect 
legal assumption that ENA had a duty to advocate on behalf of Syringa. Syringa's allegations 
that ENA "accepted" the terms of the amended SBPO are complete misstatements of fact. ENA 
did not "accept" the terms; the State issued the initial award and then subsequently amended that 
award. 
Further, Syringa's entire causation argument rests on the incorrect assumption that ENA 
had a duty to advocate on Syringa's behalf. No such duty existed. Syringa's only authority for 
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the creation of such a duty is ENA's role as the lead for external communications. No duty was 
created to advocate on behalf of the lEN Alliance by virtue of ENA being names as the lead of 
external communications. "ENA will assume the lead role for external communications 
regarding the Project and the Proposal, unless mutually agreed to by both parties." See Hayes 
Affidavit, Ex. I, Teaming Agreement ~ 2(d). Further, the parties defined their business 
relationship within the Teaming Agreement as independent contractors. Id., Teaming Agreement 
~ 2(b). 
Syringa has previously raised this argument, and it has already been rejected by the 
Court. See Substitute Opinion, p. 18 (stating that merely being in privity with ENA does not 
prevent Syringa from protesting the award on its own behalf). Syringa cannot assert claims 
against ENA for failure to protest the award because the Court has previously held that Syringa 
had the full authority under the Idaho procurement laws to contest either the SBPO's or the 
amended SBPO's. ENA did not cause Syringa to lose any portion of the project and ENA did 
not have a duty to promote Syringa's best interest. 
Syringa has not pointed to any fact which demonstrates that ENA is the cause of any of 
Syringa's alleged damages. Syringa's burden is to not only show that its damages are non­
speculative, but to show that ENA's breach of the Teaming Agreement is the cause of those 
damages. Griffith, 143 Idaho at 740,152 P.3d at 611. ENA did not control the State's award to 
Qwest and ENA; and ENA did not control the State's decision to use Qwest for the connectivity 
portion of the lEN project. If ENA did not dictate the State's award which effectively cut 
Syringa out of the J[EN project, then ENA cannot be the source of any of Syringa's damages as a 
result of not receiving the lEN project. ENA simply did not cause the damages that Syringa 
seeks. 




3.	 The: theory regarding the speculative nature of government contracts extends to a 
subcontractor's recovery against the party contracting with the government entity. 
Damages based on the award of a government contract are inherently speculative. Again, 
Syringa bolsters this argument by arguing the validity of the Teaming Agreement. The Court 
should disregard these arguments as irrelevant as to whether government contracts are inherently 
speculative because the validity of the Teaming Agreement is immaterial. Syringa also attempts 
to distinguish this case from one which a disappointed bidder brings suit against the government 
for failure to award a contract. Syringa's argument ignores the fact that ENA's contract was 
awarded by the State of Idaho and Syringa's subcontract with ENA was contingent on the award 
of the lEN project from the State of Idaho. Syringa is essentially arguing that it is entitled to 
recovery because it is only a subcontractor to a government contract and not the party 
contracting with the government. Syringa is making an end run around the rule that a 
disappointed bidder is generally limited in recoverable damages by hiding behind ENA under the 
guise that Syringa would only be a subcontractor. See Neilsen and Co. v. Cassia and Twin Falls 
County Joint Class A School Dist. 151, 103 Idaho 317, 319, 647 P.2d 773, 775 (Ct. App. 1982). 
Syringa's argument that it had a "vested contractual right" with ENA also ignores the fact 
that Syringa's entire theory of recovery is that it (rather than Qwest) should have been awarded 
the connectivity portion of the lEN project. Syringa is arguing that it is entitled to a government 
contract via ENA and the limits to Syringa's recovery should apply to ENA the same as they do 
to the State of Idaho. Relief is not available to disgruntled bidders "because the public entity is 
not required to award a contract in light of the express or implied authority to reject all bids. 
Under this philosophy, a bidder, even the lowest responsible bidder, has no vested contractual 
right to the award of the contract." Owen of Georgia, Inc. v. Shelby County, 648 F.2d 1084, 
1094 n.ll (6th Cir. 1981). Syringa has no basis of recovery from the State of Idaho for the 
failure to award it th~: connectivity portion of the lEN project. Therefore, it logically follows that 




Syringa does not have a basis for recovery from ENA for the failure to subcontract to Syringa the 
connectivity portion of the lEN project. 
I. CONCLUSION 
For the foregoing reasons, the Court should grant summary judgment in favor of ENA 
because (l) Syringa will be unable to prove any damages beyond speculation; (2) Syringa has 
presented no evidt:nce to show that ENA caused any of its alleged damages; and (3) Syringa's 
recovery is barred by the rule that damages based on an award of government contracts are 
inherently speculative. 
DATED this \ qJ<Y)day of January, 2011. 
HALL, FARLEY, OBERRECHT 
& BLANTON, P.A. 
By Phi*j~-irm-----
Leslie M.G. Hayes - Of the Firm 
BRADLEY ARANT BOULT CUMMINGS LLP 
Robert S. PatteTson - Of the Firm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, 
Inc. 
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AND/OR FOR SUMMARY JUDGMENT, by the method indicated below, and addressed to 
each of the following: 
David R. Lombardi 
AmberN. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Leslie M. Hayes, being first duly sworn upon oath, deposes and says: 
1. That she is an attorney of record for defendant ENA Services, LLC, in the above-
entitled action and, as such, has personal knowledge of the facts set forth herein. 
2. Attached hereto as Exhibit "A" is a true and correct copy of an email from Greg 
Lowe to Syringa Board of Directors, dated January 30, 2009. 
3. Attached hereto as Exhibit "B" is a true and correct copy of an email from Greg 
Lowe to Steve Maloney, dated January 30, 2009. 
4. Attached hereto as Exhibit "C" are excerpts from the deposition of Greg Lowe, 
November 5,2010, p. 136:5-17. 
5. Attached hereto as Exhibit "D" is a true and COITect copy of and email from Steve 
Maloney to Steve Wagner, dated January 21, 2009. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
LES~ES~----
SUBSCRIBED AND SWORN TO before me this ~.--=-.o;;.:: 
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I HEREBY CERTIFY that on the 14th day of January, 2011, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF COUNSEL IN SUPPORT OF ENA'S REPLY 
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT, by the 
method indicated below, and addressed to each of the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY LLP 
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From: Greo Lowe 
To: sylringabod@syringanetworks.net 
Sent: 1/~W12009 2:21 :43 PM 
Subject: FW: lEN awards - Not good news as written 
Attachments: draft ien engagement doc.pdf 
Guys, 
This came out today as a draft of how the awards will be issued. You'll note on pages 6, 7, and 10 that Owest is 
referenced to have the bacl<bone and Idanet. This is contrary to what we were being told by the state and by ENA 
through the protest period. If it stands as written, Syringa Networks willlar!~ely be left out. I still have a teaming 
agreement with ENA that says we have backbone but that agreement is subject to being rewritten upon the award. 
am being told by ENA that they plan on honoring the agreement but at the E~nd of the day they are getting mostly what 
they wanted and may tell us too bad We were told all along we had a sLbstantial place at the table. This doc says 
otherwise. 
So, I need your advice in advance so that I'm ready with my direction to Ken. If Syringa Networks gets cut out do you 
want me to proceed having the funding for lEN killed with DeanlJFAC? Or do you want me to accept whatever gets 
handed down? I know it is bad politics to kill it but a the end of the day what's the point of being the highest scoring 




Syringa Networks, LLC 
3795 S Development Ave, Suilte 100 





Assistant: Faye Baxter 
Email: fbaxter@syringanetworks.net 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise protected from disclosl.l'e. If you are not the intended rec;ipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Bob Collie [mailto:lx:ollie@ena.com] 
sent: Friday, January 30, 2009 10:09 AM 
To: Steve Maloney 
Cc: Greg Lowe 
Subject: RE: lEN awards 
Understood. I think they are be~linning to understand IRON, but they don't like the zealousness that they are showing to (1) push 
things faster than the State is comfortable with proceeding and (2) head in the path of a commercial provider -- pitting 
themselves against Qwest. 





wbrk together. Overall, I'd say the doc~nt is pretty balanced -- perhaps more balancW'than we had hoped in its initial draft, 
but at the same time it was clear that it was not as much as Owest was expectirl!~/hoping be given at the starting gate. 
Gwartney made it clear that he',j be running things and that he wanted ENA and Qwest to get together and come to an amicable 
solution to how we all might execute. Owest is definitely on the defensive and wants much more. Jim Schmit was noticeably 
frustrated both due to a meeting he had prior with Gwartney and what the document said. Skip had a meeting earlier in the 
week with Gwartney and said that the biggest impediment to get this to move forward is for Gwartney to get awest nodding and 
agreeing with what needs to be done. It appears that Gwartney has begun this process, but I am certain there will be more 
required to accomplish the task. 
All of this being said, however, together we've got quite a bit to do to get this overall relationship with awest shaped in the best 
manner for our partnership. We're planning to meet with Owest first thing on Monday in person to try and hear them out now 
that the attached document hals been circulated. I know that Greg is out on Monclay and I had initially planned on being in 
Phoenix for meetings on Tuesday and Wednesday, but now think that I'm going to stay in Boise over those days. Should we get 
together in person on Tuesday? I'm available to talk just about any time, but I do think getting together in person would be 
valuable. 
Outside of the meeting detailed above, we've had a great week, spending time with school districts and gathering E-Rate 
paperwork. Take a look at www.ena.comlidaho for copies of what we've been distributing. Oliver is following up personally with 
each district that was there as well as those that were not in attendance to gather the appropriate E-Rate paperwork by 
February 5th. Overall, districts are very excited about the project (sure, there are' a few execeptions driven by specific concerns 
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From: Greg Lowe 
To: Stew Maloney 
Sent: 1/30/20092:08:30 PM 
Subject: RE: lEN awards 
I understand but are you sugoesting to just let have Qwest have the backbone? They'll be building fiber into our 




Syringa Networks, LLC 
3795 S Development Ave, Suite 100 





Assistant: Faye Baxter 
Email: fbaxter@syringanetworks.net 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Noti(:e 
The information in this message is intended for the named recipients only. II may Gontain information that is privileged, 
confidential or otherwise protected from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
haw received this e-mail in error, do not print it or disseminate it or its contents. In such ewnt, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney 
Sent: Friday, January 30, 2009 2:08 PM 
To: Greg Lowe 
Subject: RE: lEN awards 
Now that contracts have beEm awarded, it will be hard to kill this as the protest period is over. Could lobby to keep it 
from being funded, but they have found a way around that for the first phase. Need to be careful because of long term 
politics. 
From: Greg Lowe 
Sent: Friday, January 30,20091:28 PM 
To: Steve Maloney 
Subject: RE: lEN awards 
Yep....but technically, the ward was made to lEN Alliance. If ENA bails I will kill. The comment about IRON is too 
complicated so I'm just goiro to sit and watch for the moment. I'll let everyone exhaust themselves and if they are 




Syringa Networks, LLC 

























"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this messagle is intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise protected from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
ha~ received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney 
Sent: Friday, January 30, 20091:19 PM 
To: Greg Lowe 
Subject: RE: lEN awards 
As I recall, the teaming agreement was only good until the award was made and a new agreement worked out. That 
gives ENA some wiggle room. 
From: Greg Lowe 
Sent: Friday, January 30, 2009 1:02 PM 
To: Steve Maloney 
Subject: RE: lEN awards 




Syringa Networks, LLC 
3795 S Development Ave, Suitl~ 100 





Assistant: Faye Baxter 
Email: fbaxter@syrinqanetwor~:snet 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message ~s intended for the named recipients only. It may contain information that is prMleged, 
















d~c;losure, copying, distribution, or the ftMlhg of any action in reliance on the contents o~ message is strictly prohibited. If you
 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return
 
e-mail and delete the e-mail file immediately thereafter. Thank you.
 
From: Steve Maloney 
Sent: Friday, January 30, 2009 1:00 PM 
To: Greg Lowe 
Subject: RE: lEN awards 
I doubt ENA would want to 'fiOht this as they are getting a lot of what they want. But if you read that state code I sent 
last week about multiple awards, I think it could be argued that a multiple award was not required since the lEN alliance 
is capable of providing the services without Owest. And the lEN Alliance won the points. There was no real reason 
for a multiple award other than politics. 
As I say, I doubt ENA would participate in such an argument. It could delay things and kill the whole thing. And it is 
generally mt good politics to do something like that. But if it looked like it could be done you can bet Owest would 
protest it. 
From: Greg Lowe 
Sent: Friday, January 30, 2009 12:50 PM 
To: Steve Maloney 
Subject: RE: lEN awards 




Syringa Networks, LLC 
3795 S Development Ave, Suite 100 





Assistant: Faye Baxter 
Email: fbaxter@syringanetworl<s.net 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named recipients only. It may c:ontain information that is privileged, 
confidential or otherwise protected from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Steve Maloney 
Sent: Friday, January 30, 2009 12:48 PM 
To: Greg Lowe 










Loqks like Gwartney is trying to for~m in that direction. Let's see what they ~e to say next week. 
From: Greg Lowe
 
Sent: Friday, January 30, 2009 10:22 AM
 
To: Steve Ma loney
 
Subject: FW: lEN awards
 
Looks like our trust of ENA may have been misplaced. Reading the attached doc it appears ENA gets what they are
 





Syringa Networks, LLC 
3795 S Development Ave, Suite 100 





Assistant: Faye Baxter 
Email: fbaxter@syringanetworlks.net 
Desk: 208.229.6141 
"Idaho's Premier Fiber Optic Network" 
Privilege and Confidentiality Notice 
The information in this message is intended for the named recipients only. It may contain information that is privileged, 
confidential or otherwise proteeted from disclosure. If you are not the intended recipient, you are hereby notified that any 
disclosure, copying, distribution, or the taking of any action in reliance on the contents of this message is strictly prohibited. If you 
have received this e-mail in error, do not print it or disseminate it or its contents. In such event, please notify the sender by return 
e-mail and delete the e-mail file immediately thereafter. Thank you. 
From: Bob Collie [mailto:bcollie@ena.com] 
Sent: Friday, January 30,200910:09 AM 
To: Steve Maloney 
Cc: Greg Lowe 
SUbject: RE: lEN awards 
Understood. I think they are beginning to understand IRON, but they don't like the zealousness that they are showing to (1) push 
things faster than the State is comfortable with proceeding and (2) head in the path of a commercial provider -- pitting 
themselves against Owest. 
The meeting is over and attached is a document that Laura prepared to begin negotiations related to how we're all supposed to 
work together. Overall, I'd say the document is pretty balanced -- perhaps more balanced than we had hoped in its initial draft, 
but at the same time it was clear that it was not as much as Owest was expectinglhoping be given at the starting gate. 
Gwartney made it clear that he'd be running things and that he wanted ENA and Owest to get together and come to an amicable 
solution to how we all might execute. Owest is definitely on the defensive and wants much more. Jim Schmit was noticeably 
frustrated both due to a meetil1!J he had prior with Gwartney and what the document said. Skip had a meeting earlier in the 
week with Gwartney and said that the biggest impediment to get this to move forward is for Gwartney to get Owest nodding and 
agreeing with what needs to be Clone. It appears that Gwartney has begun this process, but I am certain there will be more 
required to accomplish the task. 
All of this being said, however, together we've got quite a bit to do to get this overall relationship with Owest shaped in the best 
manner for our partnership. Wl3're planning to meet with Owest first thing on Monday in person to try and hear them out now 















Phoenix for meetings on Tuesday and ~nesday, but now think that I'm going to stay "'-'!loise over those days. Should we get 
together in person on Tuesday? I'm available to talk just about any time, but I do think getting together in person would be 
valuable. 
Outside of the meeting detailed above, we've had a great week, spending time with school districts and gathering E-Rate 
paperwork. Take a look at www.ena.comlidaho for copies of what we've been distributing. Oliver is following up personally with 
each district that was there as well as those that were not in attendance to gather the appropriate E-Rate paperwork by 
February 5th. Overall, districts are very excited about the project (sure, there an~ a few execeptions driven by specific concerns 
and we are working to address them) and supportive. 
-Bob 
From: Steve Maloney [mailto:smaloney@syringanetworks.net] 
Sent: Fri 1/30/2009 08:12 
To: Bob Collie 
Subject: RE: lEN awards 
OCIO doesn't understand the value of IRON I guess. Of course there has always been tension between the 
Universities and Administration. So that may be natural. Greg Zickau is relatively new to his position and seems to 
be protective - this has shown Lp in his relations with IRON and with Homeland Security. He needs someone advising 
him wt-o understands what can be done here. 
Watch Owest carefully. ThelY will agree to something and then not follow through. 
I will be interested to hear what comes out of the meeting. 
Steve Maloney 
From: Bob Collie [mailto:bcollie@ena.com] 
Sent: Friday, January 30, 2009 7:32 AM 
To: Steve Maloney; Greg Lowe 
Cc: Steve Wagner; Adam Johnston 
Subject: Re: lEN awards 






Education Networks of AIrerica, Iln:. (ENA)
 
p: +1615312-6004 f: +1615 250-0535 
----- Original Message ----­
From Steve Malorey <srmlorey@syringaretworks.ret> 
To: Greg Lowe <glowe@Syringanetworks.ret>; Bob Collie 
Cc: Steve Wagrer <stwagrer@syJingaretworks.ret>; Adam Johffiton <ajohffitOl@syringanetworks.ret> 
SeIt: Fri Jan 30 08:23:18 2009 
Subject: lEN awards 
Attached are copies of the lEN awards. 
Notice that the awards are blaJi<.et purclBse orders. The state will then issue orders agaiffit these - supposedly according to an lEN strategic 















WOOever takes Laura Hill's place will have a lot of inflren::e on what gets ordered am from which veooor. It will be interesting. 
Regards, 
Steve Maloney 
Syringa Networks, LLC 
3795 S. Developrrent Ave. 




"Idaho's Premier Fiber Optic Nelwork" 
Privilege and Confidentiality NotJice 
~ information in this rressage is intended for the naIned recipients only. It may contain infonnation that is privileged, confidential or 
otherwise protected from disclosurt:. lfyou are not the intended recipiea, you are hereby notified that any disclosure, copying, distribution, or 
the taking of any action in reliaoce: on the conteIts of this Inessage is strictly prohibited. lfyou have received this e-mail in error, do not print it 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, Case No. CV OC 0923757 
vs. 
IDllJiO DEPARTMENT OF VOLUME I 
ADMINISTRATION, et al., (Pages 1 through 232) 
Defendants. 
VIDEOTAPED DEPOSITION OF GREGORY D. LOWE
 
TAKEN NOVEMBER 5, 2010
 
REPORTED BY: 
SHERI FOOTE, CSR No. 90, RPR, CRR 
Notary Public 











13:35:15 1 We know what ENA's was because we've seen it in 
13:35:19 2 the e-mail chain. What was your reaction to it? 
13:35:22 3 Did you know what it meant? 
13:35:23 4 A. Well, did I know what it meant? 
13:35:25 5 Q. Do you have any idea what it meant? 
13:35:27 6 A. Well, it looked like a dual award. So, 
13:35:32 7 I wasn't sure what it would translate into, but 
13:35:36 8 it looked like a dual award. And since -- you 
13:35:40 9 could see the scoring in that letter. Since I 
I13:35:43 10 knew from a scoring perspective at that point we 
13:35:46 11 enjoyed competitive advantage in pricing, in fact 
13:35:51 12 in all categories except for the non-E-rate 
13:35:54 13 pricing, I felt confident that: Great, Qwest is 
13:35:59 14 participating, but we'll win on our own merits 
13:36:04 15 and we'll have an end-to-end solution based upon 
13:36:07 16 what the RFP asks for and based upon what the 
13:36:10 17 teaming agreement laid out. 
13:36:16 18 Q. I think you said, "We'll have an 
13:36:19 19 end-to-end solution. II Who is IIwe ll in that 
13:36:22 20 sentence? 
13:36:22 21 A. ENA, Syringa Networks, and all of the 
13:36:24 22 subcontractors, partners underneath it that would 
13:36:26 23 be used for last mile. 
13:36:28 24 Q. And when you say "end-to-end," you were 
13:36:32 25 confident that your superior proposal would win 





" " " 
ORIGINAL 
CBR'l'U'ZCM'E OJ' GRBOORY D. LOIIE - VOLUMB Z 
I, GRBGORY D. LOMB, being first duly sworn, depose and say: 
That I am the witness named in the foregoing deposition; 
that I have read said deposition and know the contents thereof; 
that the questions contained therein were propounded to me; and 
that the answers therein contained are true and correct, except 





DATED this ~~ day of AJo~, 2010.
 
A.'1"T'" ~~ f94. (-.'£8 
CHANGES ON S~~~ BH~~Y YES~ NO 
SUBSCRIBED AND SWORN to befc)re me this ::2!!!'day of AiJv· 
2010. 
~OTAR~ 
NOTARY PUBLIC FOR cUol,." 
RESIDING AT ~~~~~~(~~~ ,-__~__ 
MY COMMISSION EXPIRES ~:J-
208/345-9611 M&H COURT REPORT.rNG SERVICE 208/345-8800 (fax) 
002537
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Sent: 1/~~1l2009 10:35:11 AM
 
Subject: F'l'.J: Idaho letter of intent to award is attached (he faxed it to me)
 
I saw what you sent BeioVil is my response, 
From: Steve Maloney
 
sent: Wednesday, January 21, 2009 10:29 AM
 
To: 'Gayle Nelson'; Greg LOWI~
 
Subject: RE: Idaho letter of intent to award is attached (he faxed it to me)
 
Congratulations, We won Gin points. But looks like they had to give awest something so they are interning to award 
part to awest and part to EINA. Wonder if they will split it up some how OR will they make two awards and let the 
school districts and state a~lencies pick which vendor they want. I guess another choice would be to use ENA for 
management and awest for circuits - sure hope that is not what they are thinking. 
Will be interesting to see if anyone protests the bid. But it doesn't look like that will happen mless awest would 
decide to go for the whole tl1ing. 
Steve Maloney 
From: Gayle Nelson [mailto:~lnelson@ena.com]
 
sent: Wednesday, January 2Jl, 2009 10:16 AM
 
To: Steve Maloney; Greg Lowe
 




FYI. ...We received this from Mark Little last night and we're trying to figure out exactly what it means.
 
SYRINGA006594 
From: David Pierce 
sent: Tuesday, January 20, 2009 6:38 PM 
To: Bob Collie; Gayle Nelson; Rex Miller 
Cc: Albert Ganier, III 
Subject: Idaho letter of intent 1:0 award is attached (he faxed it to me) 
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From: David Pierce 
sent: Tuesday, January 20, 2009 6:38 PM 
To: Bob Collie; Gayle Nelson; Rex Miller 
Cc: Albert Ganier, III 
Subject: Idaho letter of intel'lt to award is attached (he faxed it to me) 









Subject: RE: Idaho letter of intent to award is attached (he faxed it to me)
 
Another interesting observation. Our bid won every category except for non E-rate cost. That says our cost for the 
!danet portion was high. We got about 3/4ths of the points Owest did. That would translate to a difference of about 
33% in cost for that part. 
It will be interesting to see what they are tlinking. 
From: Gayle Nelson [mailto:gnelson@ena.com]
 
sent: Wednesday, January 21, 2009 10:16 AM
 
To: Steve Maloney; Greg Lowe
 
Subject: FW: Idaho letter of intent to award is attached (he faxed it to me)
 
GreglSteve, 
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CHRISTOPHER D. RICH,:.~I,~rfStephen R. Thomas" ISB No. 2326 
By STEPHANIE VIDAK
MOFFATT, THOMAS, BARRETT, ROCK & DEPUTY 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
srt@moffatt.com 
24462.0000 
B. Lawrence Theis (Admitted Pro Hac Vice) 
Steven J. Perfrement (Admitted Pro Hac Vice) 
HOLM EROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, Colorado 80203 
Telephone (303) 861-7000 
Facsimile (303) 866-0200 
larry. theis@hro.com 
steven.perfrement@hro.com 
Attorneys for Defendant Qwest 
Communications Company, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATIO:'J; J. MICHAEL "MIKE" 
GWARTNEY, in his personal and official 
capacity as Director and Chief Infonnation 
Officer of the Idaho Department of 
Administration; JACK G. "GREG" ZICKAU, 
Case No. OC 0923757 
QWEST'S RESPONSE TO MOTION 
TO STRIKE 














in his personal and official capacity as Chief 
Technology Officer and Administrator of the 
Office of the CIO; ENA SERVICES, LLC, a 
Division of EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICATIONS COMPANY, 
LLC, a Delaware limited liability company, 
Defendants. 
I. INTRODUCTION 
On January 20,2011, hours before the hearing on motions for summary judgment, 
plaintiff moved to strike the Second Affidavit of Stephen R. Thomas dated January 14,2011, 
which attached deposition excerpts of Syringa's board member Creason. 
On January 6, 2011, pursuant to notice, Qwest deposed Mr. Creason. The M&M 
Court Reporting firm transcribed that deposition, first making the transcript available on 
January 13,2011. The very next day, on January 14, Qwest submitted through counsel an 
affidavit of a very few but significant excerpts from Mr. Creason's deposition. Qwest's 
supplemental reply memorandum in support ofQwest's motion for summary judgment was filed 
January 11, 2011, and these excerpts would have been submitted then had the transcript been 
available. 
Plaintiff's motion should be denied for three reasons: (1) the motion fails to 
satisfy the legal standard of review it cites; (2) Qwest was reasonably diligent in supplying the 
evidence to the Court, as soon as it first became available; and (3) plaintiff does not allege or 
prove any prejudice. 







A. Plaintiff's Legal Standard Is Not Satisfied. 
Plaintiff cites Rule 56(c), LR.C.P. and its requirement to file an answering brief 
14 days before the hearing and a reply brief 7 days before the hearing. In the case ofQwest, the 
Second Thomas Affidavit is not a brief. It is simply new evidence acquired on January 6 and 
first available for submission one day before being submitted. It was a supplemental submission 
of evidence, and not a reply brief. So the plain language of Rule 56(c) does not apply. But even 
if it had been a brief, that due date expired one day before Mr. Creason sat for deposition, so it 
would have been impossible to satisfy that standard. 
Plaintiff also invokes Rule 12(f) as the predicate for its motion. Yet there is 
nothing about Mr. Creason's testimony which constitutes an "insufficient defense." Nor does 
Mr. Creason's testimony constitute "redundant" matter, "immaterial" matter, "impertinent" 
matter, or "scandalous" matter. Plaintiff does not even attempt to explain how the few excerpts 
meet any of those tests. The Creason deposition excerpts do contain damaging admissions, to be 
sure, but nothing that violates the plain language of Rule 12(f). 
B. Diligence and Prejudice. 
Mr. Creason's deposition had been scheduled for the week between Christmas 
and New Year's-a second adjourned date after a December 9 date, which had to be moved to 
accommodate counsel who wished to depose ENA's Bob Collie on that same date.' 
I Mr. Creason's deposition had previously been noticed for December 9, 2010, then 
rescheduled for December 29,2010, to accommodate plaintiffs deposition of ENA's Bob Collie 
on December 9, 2010. Later, like other depositions also noticed for the week between Christmas 
and New Years, the December 29 date was vacated to be accommodate personal needs of 
counsel, rescheduling it for January 6,2011. 
QWEST'S RESPONSE TO MOTION TO STRIKE - 3 ClienU908318.1 
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Accordingly, Mr. Creason's deposition was moved to January 6,2011. Thus, under plaintiffs 
hyper-technical construction of Rule 56(c), it would be impossible for Qwest to have complied 
because that deposition was not even taken until 13 days before the hearing of January 20,2011. 
In this case, all counsel have worked together to mutually accommodate one another's schedules, 
so as to manage many depositions over the past six months, but the parties never stipulated to 
preclude Mr. Creason's evidence from the summary judgment process, simply because his 
deposition was twice rescheduled out of professional courtesy. 
Qwest moved diligently, filing its supplemental affidavit within one day of 
receiving the transcript. It did so in a neutral fashion, without supplemental briefing or 
argument. It simply brought to the Court's attention admissions from the chailman of the 
Syringa board, Mr. Creason. 
Finally, and most importantly, plaintiff has alleged no prejudice by this 
submission. How could it? Mr. Creason has been closely involved with the lEN project and this 
litigation for years, as a Syringa board member. Plaintiffs counsel has been able to converse 
with Mr. Creason at any time over those years. Surely plaintiffs counsel cannot claim surprise 
at that which he has known (or should have known) for years-the admissions by Mr. Creason in 
his deposition-which the defendants only first learned about on January 6, 2011. This Court 
should be aware of those admissions too. 
III. CONCLUSION 
Neither Rule 12(f) nor Rule 56(c) applies to the situation at hand. Qwest moved 
with due diligence to bring important additional substantive admissions by plaintiff to the 
attention of the COUl1. Syringa has alleged no prejudice by virtue of the timing of that 




submission, and had an opportunity on January 20 to demonstrate such prejudice in open Court. 
It did not. Accordingly, the motion to strike should be denied. 
DATED this 21st day ofJanuary, 2011. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERE 
BY_~~~~~--4iJl&..!~~=---_ 
Steph R. Thomas -- Of the Fim1 
Att04~~s for Defendant Qwest 
ComMnications Company, LLC 
QWEST'S RESPONSE TO MOTION TO STRIKE - 5 Client:1908318.1 
002545
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 21st day ofJanuary, 2011, I caused a true and 
correct copy of the foregoing QWESrS RESPONSE TO MOTION TO STRIKE to be 
served by the method indicated below, and addressed to the following: 
David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, ID 83701 
Facsimile (208) 388-1300 
Attorneys for PlaintiffSyringa Networks, LLC 
Merlyn W. Clark 
Steven F. Schossberger 
HAWLEY TROXELL ENNIS & HAWLEY, LLP 
877 Main St., Suite 1000 
P.O. Box 1617 
Boise, ID 83701-1617 
Facsimile (208) 954-5210 
Attorneys for Defendants Idaho Department of 
Administration; J. Michael "Mike" Gwartney and 
Jack G. "Greg" Zickau 
Phillip S. Oberrecht 
Leslie M.G. Hayes 
HALL FARLEY OBERRECHT & BLANTON, PA 
702 W. Idaho, Suite 700 
P.O. Box 1271 
Boise, ID 83701-1271 
Facsimile (208) 395-8585 
Attorneysfor Defendant ENA Services, LLC. a 
Division ofEducation Networks ofAmerica, Inc. 
Robert S. Patterson (pro hac vice pending) 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division St., Suite 700 
Nashville, TN 37203 
Facsimile (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, a 
Division ofEducation Networks 0.(America, Inc. 
(v) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
('1'U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( 1U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(11 U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 













A.M. .. •__F.ilit.-- ­
Phillip S. Oberrecht 
ISS #1904; pso@haJItarley.com 
Leslie M. G. Hayes 
ISB #7995; lmh@hallfarley.com 
HALL, FARLEY, OBERRECHT & BLANTON, P.A. 
702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-595.1 \Pleadings\MSJ-HFOB-Strike AtTs of Counsel-ENA Opposition Ol.doc 
Robert S. Patterson, pro hac vice 
TSB #6189; bpatterson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennesse:e 37203 
Telephone: (615) 252-2335 
Facsimile: (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, 
a Division of Education Networks of America, Inc. 
JAN 2 ~ 2011 





IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 




IDAHO DEPARTMENT OF ADMINISTRATION; 
1. MICHAEL "MIKE" GWARTNEY, in his personal 
and official capacity as Director and Chief 
Information Officer of the Idaho Department of 
Administration; JACK G. "GREG" ZICKAU, in his 
personal official capacity of Chief Technology 
Officer and Administrator of the Office ofthe CIO; 
ENA SERVICES, LLC, a Division ofEDUCAT 
ION NETWORKS OF AMERICA, INC. a Delaware 
corporation; QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited liability 
company, 
Defendants. 
Case No. CV OC 0923757 
DEFENDANT ENA SERVICES, 
LLC'S OPPOSITION TO 
PLAINTIFF'S MOTION TO STRIKE 
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ENA Servkes, LLC, ("ENA") submits the following memorandum in opposition to 
Plaintiffs Motion to Strike, filed January 20, 2011. Not surprisingly, Syringa would prefer the 
court not examim~ the statements of Syringa's Chief Executive Officer and former Chief 
Executive Officer, made contemporaneous with the issuance of the dual award in January of 
2009, which totally undermine Syringa's argument that the Teaming Agreement contains all of 
the terms of a complete and enforceable contract. For the reasons set forth below, this motion 
must be denied. 
I. INTRODUCTION 
The instant motion attempts to exclude consideration of the following party admissions: 
Greg Lowe, CEO of Syringa, stated on January 30, 2009: "If (the award) stands 
as written, Syringa Networks will largely be left out. I still have a teaming 
agreement with ENA that says we have backbone but that agreement is subject to 
being re-written upon the award." 
Steve Maloney, previous CEO of Syringa, stated on January 30, 2009: "As I 
recall, the teaming agreement is only good until the award was made and a new 
agreement worked out." 
See Affidavit of Counsel in Support ofENA Services, LLC's Reply Memorandum in Support of 
Motion for Summary Judgment, filed January 14, 2011 ("Hayes Affidavit"). While Syringa 
seeks to exclude this obviously important evidence on the basis that it was late filed, the real 
issue highlighted by Syringa's motion is why Syringa failed to produce such prejudicial evidence 
until one year into this litigation, and after the defendants had briefed their respective motions, 
despite multiple discovery requests which clearly requested such information. Upon review of 
Syringa's multiple failures to produce these documents earlier, it is clear that the plaintiffs 
motion must be denied. 
Syringa filed suit against ENA claiming breach of an enforceable Teaming Agreement 
and, through months of expensive discovery and in multiple pleadings filed with this court, has 





continually argued I the enforceability of that agreement in opposition to motions brought by the 
State, Qwest and ENA. Despite multiple requests for its documents, Syringa did not produce any 
of its documents until December 13, 2010? Only then did the defendants discover that Syringa's 
president and former president had made admissions to each other and to Syringa's Board, 
within days of the State's award, that clearly evidences their intent as to the effect of the 
Teaming Agreemt~nt and undermine Syringa's assertion that the Teaming Agreement was an 
enforceable contract. 
On September 13, 2010, ENA served Defendant ENA Services LLC's First Set of 
Interrogatories and Requests for Production to Plaintiff ("Document Request"). On October 13, 
2010, plaintiff responded to the Document Request stating "Plaintiff will produce documents 
responsive to this Request" without producing any documents. On October 22, Greg Lowe was 
served with a Notice of Deposition Duces Tecum to be deposed on November 5, 2010. On 
November 23, 2010, prior to receiving any of Syringa's documents, ENA filed Defendant ENA 
Services, LLC's Motion for Summary Judgment ("Motion for Summary Judgment"). On 
December 13, 2010, Syringa, finally, produced documents to ENA in response to ENA's 
September, 2010 Document Request, which disclosed for the first time these damaging e-mails. 
Syringa opposed ENA's Motion for Summary Judgment on January 7, 2011, and alleged 
that the parties' intent in forming the Teaming Agreement was a disputed question of fact. On 
I "The Teaming Agr1eement was a binding contract that ENA erroneously characterizes as an unenforceable 
agreement to agree." "Opposition to Defendant ENA Services, LLC's Motion for Summary Judgment" filed 
January 7, 2011 (Syringa's Opposition"), p. 7. See also, "The Teaming Agreement also, however, is sufficiently 
definite and manifests the intention of ENA and Syringa to be bound upon the award of any contract (or SBPO) in 
connection with the RFP." Syringa's Opposition, p.1 O. 
2 Greg Lowe did produce a notebook full of documents at his first deposition on August 5, 2010. Greg Lowe has 
been deposed twice in this litigation, and submitted multiple affidavits to this Court in support of Syringa's theories. 
At his first deposition on August 5, 2009, he produced a notebook of material that included documents obtained 
from multiple sources, including e-mails obtained from the State pursuant to a Freedom of Information Act request 
as well as internal e-mails from Syringa. In describing that notebook, he said, "I thought I would just bring paper in 
and share that with you so that we could get to what everybody needs to get to." Deposition of Greg Lowe, August 
5,2010, page 19. 




January 14, 2011, ENA replied to Syringa's opposition and submitted facts to show that no 
genume issue of material fact existed regarding the parties' intent. See Hayes Affidavit. 
Specifically, on December 13, after ENA filed its initial motion, Syringa produced emails which 
clearly delineate Syringa's intentions regarding the Teaming Agreement and Syringa's 
admissions that it was an unenforceable contract. In other words, after ENA's motion and initial 
supporting memorandum was filed, Syringa produced evidence that supported ENA"s 
arguments, and which clearly articulated Syringa's intent that the Teaming Agreement was only 
valid until the State issued an award. On January 20, 2011, hours before the hearing on ENA's 
Motion for Summary Judgment, Syringa filed a Motion to Strike the Hayes Affidavit which 
contained these recently disclosed emails. The Court did not hear argument on this Motion on 
January 20, and ENA now files its opposition to Syringa's Motion to Strike. 
II.	 ARGUMENT 
A.	 Plaintiff has not asserted any basis to strike the Hayes Affidavit pursuant to 
Rule 12(1). 
Despite the opposite being true, Plaintiff has moved to strike the Hayes Affidavit on the 
basis that it was "redundant, immaterial, impertinent, or scandalous[.]" See I.R.C.P. 12(f). 
Clearly, e-mails that Syringa failed to produce until after these motions were filed are not 
redundant. In fact, the evidence in the Hayes Affidavit is pertinent to the motions presently 
before the Court because it confirms Syringa's understanding of the Teaming Agreement as an 
agreement to agree. This evidence is clearly material as it directly contradicts Syringa's 
allegations and assertions made throughout this litigation and it is relevant to rebut Syringa's 
continued assertion that any genuine issue of material fact exists regarding the intent of the 
parties to the Teaming Agreement. Syringa can articulate no basis for striking the Hayes 
Affidavit pursuant to Rule 12(f); accordingly, the motion should be denied. 





B.	 Good cause exists to allow the Hayes Affidavit because no unreasonable 
deilly existed once Syringa produced these e-mails one year after filing suit. 
Rule 56(e) gives the trial court discretion to allow parties to file further affidavits in 
support of motions for summary judgment. Sun Valley Potatoes, Inc. v. Rosholt, Robertson & 
Tucker, Chtd., 133 Idaho 1,6,981 P.2d 236, 241 (1999). "The court may alter or shorten the 
time periods and requirements of [Rule 56(c)] for good cause shown[.]" I.R.C.P. 56(c). It is 
within the discretion of the court to admit untimely affidavits when good cause is shown. 
Farrell v. Bd. ofComm'rs ofLemhi County, 138 Idaho 378, 390-91. 64 P.3d 304, 316-17 (2002) 
(finding no abuse in striking late-filed affidavits which could have been collected ten months 
earlier). A court may accept an untimely affidavit filed in connection with a reply even if that 
affidavit is not formally filed until the day of the hearing. See generally Houston v. Whittier, 147 
Idaho 900, 903, 216 P.3d 1272, 1275 (2009) (finding the appropriate remedy is to allow the non-
filing party to respond to the evidence rather than to strike the affidavit). 
In Sun Valley Potatoes, the Court analyzed when good cause exists to warrant the filing 
of an affidavit outside of the time limits of Rule 56(c). Sun Valley Potatoes, Inc., 133 Idaho at 5­
6,981 P.2d at 240-41. In that case, the defendant moved for summary judgment on September 
17 by filing the motion with supporting affidavits signed by the defendant in the matter. Id. On 
October 10, the plaintiff opposed the motion for summary judgment and also filed an affidavit 
with supporting documents. Id. On October 20, the defendant responded with further supporting 
documents; and on October 22 (one day prior to the hearing) defendant filed yet another affidavit 
signed by the d<;:fendant, which for the first time presented new evidence and a new 
theory/defense. Id. In its analysis, the Court looked at whether the affidavit was filed to oppose 
facts presented by the non-moving party and whether the information was known to the moving 
party at the time the original motion was filed. Id. (ultimately concluding that the information in 








the affidavit was "'clearly known and available to [defendants] prior to filing its motion and the 
record reflects no reason why the affidavit could not have been timely filed.") 
Here, thest:: material e-mails had not been disclosed to ENA at the time that the initial 
affidavits in support of motion for summary judgment were filed on November 23, 2010, 
because plaintiff did not produce any documents to any of the defendants until December 13, 
2010. The evidence is also in direct response to Syringa's assertions to the contrary. That is, the 
evidence rebuts assertions by Syringa regarding the intent of the parties in forming the Teaming 
Agreement. Compare Syringa's Opposition, p. 18 ("acceptance of the ENA position ... renders 
the Teaming Agre:ement ambiguous and the intention of the parties a question of fact") with 
ENA's Reply, p. 11-12 (presenting statements by Syringa regarding the intent of the Teaming 
Agreement: "teamiing agreement only good until the award was made" and "[teaming] agreement 
is subject to being rewritten upon the award."). Further, unlike in Sun Valley Potatoes, the facts 
contained in the Hayes Affidavit consist only of statements made by the plaintiff in this matter. 
This is not a situation where ENA secreted evidence from Syringa which supports ENA's 
position. In fact, quite the opposite situation exists. Syringa is the one who has prevented this 
evidence from coming to light and Syringa is the party who has based its entire claim against 
ENA on theories which are directly contrary to the facts known to Syringa at the time this action 
was filed. 
Good cause exists in this matter for the Court to exercise its discretion and consider the 
facts presented in the Hayes Affidavit. First, Syringa has been aware of this evidence the entire 
length of this litigation because they are statements made by Syringa's top executives within 
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days of the State's award.3 Second, Syringa cannot show that any prejudice would result if the 
Court considered the evidence in the affidavits. See Camp v. East Fork Ditch Company, Ltd., 
137 Idaho 850, 859, 55 P.3d 304, 313 (2002). Further, the evidence was presented for the 
purpose of rebutting Syringa's assertions to the contrary. Finally and most importantly, ENA 
presented this evidence as timely as possible given that these e-mails were not produced until 
one year after Syringa filed its Complaint asserting a theory of liability directly contradicted by 
these e-mails. The Court should allow and consider the highly relevant facts presented in the 
Hayes Affidavit. 
III. CONCLUSION 
The Court should deny any effort by Sryinga to exclude obviously material evidence that 
was under its exclusive control until December 13, 2010. For the reasons set forth above, the 
Court should not n:ward the delay in production by Syringa and should deny Syringa's Motion to 
Strike because good cause exists to allow the Hayes Affidavit, including the evidence contained 
therein, to stand. 







Leslie M.G. Hayes - Of the Firm 
BRADLEY ARANT BOULT CUMMINGS LLP 
Robert S. Patterson - Of the Firm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, 
Inc. 
3 Greg Lowe's statem~:nts on January 30, 2009 that the teaming "agreement is subject to being re-written upon the 
award" is in direct contradiction to Mr. Lowe's sworn statements in the Verified Complaint filed on December 15, 
2009. See Complaint, ~ 113 ("ENA has failed and continues to fail to perform its obligations to Syringa under the 
Teaming Agreement."). 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AJ'ID FOR THE COUNTY OF ADA 
SYRINGA NETWORKS, LLC, an Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; 1. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICATIONS 
COMPANY, LLC, a Delaware limited 
liability company; 
Defendants. 
In separate motions, the Defendants Idaho Department of Administration ("DOA"), 1. 
Michael "Mike" Gwartney ("Gwartney"), Jack G. "Greg" Zickau ("Zickau") (collectively, the 
"State Defendants"), Education Networks of America, Inc. ("ENA") and Qwest Communications 
Company, LLC ("Qwest") seek summary judgment on the remaining counts of the Complaint. For 
the reasons set forth below, the Court will grant summary judgment as requested by Qwest, ENA 
and the State Defendants. 
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Background and Proceedings 
The Telecommunications Act of 1996, Pub.L. No. 104-104, 110 Stat. 56 (codified and 
amended in various and scattered sections of title 47, United States Code), requires payments from 
the telecommunications industry into the "Universal Service Fund." The Universal Service Fund 
is administered by the Universal Service Administrative Company ("USAC") under direction by 
the Federal Communications Commission. The USAC collects the Universal Service Fund 
payments from industry and makes disbursements to support and provide discounts to federal 
programs which make telecommunications and Internet access more widely available. I See 
http://www.usac.org/default.aspx. (last visited February 1,2011) 
One of the Universal Service Fund programs is for schools and libraries. See 
http://www.universalservice.org/sll (last visited February I, 20 II). The schools and libraries 
program is widely n:ferred to as "E-Rate" funding. See http://www.universalservice.org/sllabout/ 
overview-program.aspx. (last visited February I, 20 II). USAC allocates $2.25 billion annually 
for the E-Rate program, and actually disburses up to about $2 billion per year in program subsidies 
and discounts. See Universal Service Administrative Company Federal Universal Support 
Mechanisms Fund Size Projections for First Quarter 2010, at 25-46 (available at http://W\Vw. 
universalservice.org/about/governance/fcc-filings/20 1O/Q 1/1 Q20 1O%20Quarterly%20Demand 
I "One of the goals ofth,~ 1996 Telecommunications Act was to encourage universal telecommunications service. 
Universal service includ~s 'advanced telecommunications and information services,' particularly high-speed internet 
access, for schools (as well as for libraries and rural health care providers). See 47 U.S.c. § 254(b)(6), (h)(1) (2000). 
The internet highway for these schools is paved with mandated contributions from the telecommunications industries; 
the U[niversal] S[ervice] F[und]'s coffers are filled by interstate telecommunications providers who pay mandatory 
charges, which they typically pass on to consumers in their bills. See id § 254(d); 47 C.F.R. § 54.706 (2002). Federal 
regulations give U[niversal] S[ervice] A[dministrative] C[ompany] the responsibility to administer the USF, collect the 
charges, and disburse its funds, all under the direction of the Federal Communications Commission (FCC). See 47 
C.F.R. §§ 54.70 I, 54.702. The USF monies are not appropriated federal funds; nonetheless, they exist by reason of a 
federal mandate. The funds are not distributed by a federal agency but by USAC, a private nonprofit corporation, 
subject to regulation. See generally Tex. Office ofPub. Util. Counsel v. FCC, 183 F.3d 393, 405-09 (5th Cir.1999) 
(describing USF provisions of 1996 Telecom Act and subsequent regulations); R.F. Frieden, Universal Service, 13 
Harv. J.L. & Tech. 395, 397-422 (2000) (same)." In re LAN Tamers, Inc., 329 F.3d 204, 206 (1 st. Cir. 2003). 
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%20Filing.pdf (last visited February 1, 2011). Only qualified E-Rate service providers can receive 
funding from the E-Rate discount program. 
In 2008, the Idaho Legislature authorized the creation and implementation of a "statewide 
coordinated and funded high-bandwidth education network" called the "Idaho Education Network" 
(lEN). 2008 Session Laws, ch. 260 (codified at Idaho Code § 67-5745D; later amended as Idaho 
Code §§ 67-5745D, 5745E).2 The lEN was meant to be "the coordinated, statewide 
telecommunications distribution system for distance learning for each public school ...." Idaho 
Code 67-5745D(2). The legislation contemplated that the State ofIdaho would obtain E-Rate 
funding discounts to support the lEN. 3 
Originally, the Legislature assigned the responsibility for oversight ofthe lEN to the DOA. 
2008 Session Laws, ch. 260.4 On December 15, 2008, the DOA issued a Request for Proposals ­
Idaho Education Network- RFP02160 ("lEN RFP"), for implementation of the first phase of the 
lEN, furnishing every public high school in Idaho with a high speed Internet connection.s The lEN 
RFP specified that only qualified E-Rate service providers could bid on the lEN RFP.6 
2 2009 Session Laws, ch. 131,2010 Session Laws, ch. 357. 
3 Initially, the responsibility to obtain E-Rate discounts was shared by the Department of Education and DOA. In 
2009, the Legislature clarified that DOA was responsible for complying with all federal law and regulations to obtain 
federal universal service support funding and E-Rate participation. Compare 2008 Session Laws, ch. 260 § 2 and 2009 
Session Laws, ch. 131 § 2. 
4 In 2010, the Legislature reassigned the oversight responsibility to the "Idaho Education Network Program and 
Resource Advisory Council" ("IPRAC"). 2010 Session Laws, ch. 357 (amending Idaho Code § 67-5745D, and adding 
Idaho Code § 67-5745E). IPRAC has thirteen members including the director of the department of administration, 
who serves as vice chairman of the council. 
5 A copy of the lEN RFP is attached as Exhibit A to the Verified Complaint and Demand for Jury Trial. 
6 lEN RFP at § 3.2 ("Bidders must also have a service provider identification number from the Universal Services 
Administrative Company and be eligible to participate in the Universal Service Fund discount program for 
telecommunications services provided to the E-Rate eligible entities."). lEN RFP at § 5.1 ("The Proposer must 
participate in the Universal Service Administrative Company's telecommunications support programs from eligible 
schools and libraries, and E-Rate discounts must apply.") 























































































While the scope of the work proposed in the lEN RFP involves many highly specialized 
services and undertakings, there appear to be three (3) main components to the work: 1) providing 
Internet management, consulting and education services for the schools; 2) managing the complex 
interface with the E-Rate program; and 3) providing "connectivity," that is, connecting the internet 
"backbone" to the schools. 
DOA received three (3) responsive bid proposals. One of the bid proposals was from the 
"lEN Alliance," ajoint submission by ENA and the Plaintiff Syringa Networks, LLC ("Syringa,,).7 
The other bid proposals were submitted by Qwest and Verizon Business Network Services, Inc. 
("Verizon"). 
Syringa is an Idaho limited liability company, owned by twelve (12) rural telephone
 
companies.8 Gregory Lowe ("Lowe") is Syringa's Chief Executive Officer. Syringa owns and
 
operates fiber optic telecommunications networks in Idaho.9 ENA is a qualified E-Rate service
 
provider and has significant experience as an E-Rate service provider. 10 ENA's core business is
 
managing E-Rate funded internet and telecommunications services for schools and libraries in
 
many states. I I The [EN Alliance bid proposal specified that ENA was the eligible E-Rate service
 
provider and that any resulting contract would be in the name ofENA. 12
 










1\ Jd. at 214.
 
12 Id. at cover letter, p.l ("ENA will be the contracting entity for the project with Syringa as the principal partner and
 
prime supplier."). See also lEN Alliance bid proposal at 107: "ENA is eligible to participate in the E-Rate program. ...
 
ENA has participated in the E-Rate program as a service provider since the inception of the [E-Rate] program in 1998."
 








































































Prior to submitting the lEN Alliance bid proposal, on January 7, 2009 Syringa and ENA 
entered into a "Teaming Agreement" which set forth the understanding of the parties. 13 In general 
terms, the Teaming Agreement assigned the E-Rate administration and Internet management, 
consulting and education services components to ENA, and the connectivity component to 
· 14Synnga. 
Originally, the lEN RFP stated that there would be multiple awards of the work. IS 
However, in an amendment to the lEN RFP, DOA stated that there could be multiple awards. 16 In 
a clarification, the DOA explained, "[w]hile it is stated in the amended Section 5.3 (above) that 
any resulting contract from this solicitation may be awarded up to four providers, it is still the 
desire of the State to contract with a single end-to-end managed internet service provider with 
existing partners and/or a willingness to form partnerships, in an effort to achieve the specified 
requirements of our lEN initiative" (emphasis in original). 17 The lEN RFP also stated that "The 
State reserves the right to reject any or all proposals wholly or in part, or to award [the work] to 
multiple bidders in whole or in part.,,18 
Bidders were instructed to submit separately packaged technical and pricing proposals.1 9 
The lEN RFP described a bifurcated process that was to be used for evaluation of the proposals.2o 
First, there would be an independent review of the technical proposals. Second, there would an 
13 A copy of the Teaming Agreement is attached as Exhibit 6 to the November 1, 2010 Affidavit of Meredith A. 
Johnston. 
14 Teaming Agreement at §§ 3(b) and 3(c). 
15 The lEN RFP specifiled that "[a]ny resulting contract from this solicitation will be awarded to up to four providers."
 
lEN RFP at § 5.3.
 
16 "[A]ny resulting contract from this solicitation may be awarded to up to four providers." January 6,2009,
 
Amendment 4 § 5.3 (attached as part of Exhibit B (lEN RFP) to the Verified Complaint).
 
17 DOA answer to bid question 25, attached to lEN RFP.
 
18 lEN RFP at § 2.0.
 
19 lEN RFP at § 6.1.
 
20 lEN RFP at §§ 3.10 and 4.0.
 



























agency review of the pricing proposals. The bid proposals were received by January 12, 2009, the 
closing date. Both the Qwest and lEN Alliance proposals sought to obtain the sole award of the 
entire lEN project. 
The technical proposals were reviewed by the independent panel. The cost proposals were 
reviewed by Laura Hill and Mark Little.21 Laura Hill worked in the Office of the CIO. Mark Hill 
was a purchasing agent for DOA. Gwartney testified that he learned that DOA recommended a 
multiple award from a phone call from Mark Little, Zickau and Teresa Luna, DOA's Chief of 
Staff.22 Gwartney accepted and concurred in the recommendation. 
On January 20, 2009, the DOA issued a Letter of Intent indicating its intent to award the 
lEN work to both Qwest and ENA.23 The DOA's evaluation scores for the various bid proposals 
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22 September 2, 2010 Deposition of J. Michael Gwartney at 155-160, attached as Exhibit 3 to the November 16, 2010
 
Affidavit of David R. Lombardi.
 
23 A copy of DOA's letter to ENA is attached as Exhibit "C" to the Verified Complaint.
 































































(January 20,2009 Letter ofIntent.) The lEN Alliance proposal, identified above as the ENA 
proposal, received the highest number of total evaluation points, was the overall highest rated 
technical proposal, and overall was the most attractive cost proposal. Qwest received the second 
highest number of total evaluation points and was the second highest rated proposal. The letter 
indicating DOA's intent to award the work to Qwest and ENA did not specify how the work was 
to be divided between Qwest and ENA. 
On January 28,2009, DOA issued a Statewide Blanket Purchase Order (SBPO) to both 
Qwest and ENA.24 By making a multiple award, DOA rejected the Qwest and lEN Alliance 
proposal to make a single award of the entire lEN project. The SBPOs are essentially identical. 
The SBPOs do not contain any information about what services were to be provided by either 
Qwest or ENA. Each SBPO contains the following general language: 
BLANKET PURCHASE AGREEMENT 
Contract for the Idaho Education Network (lEN) for the benefit of the State of 
Idaho eligible schools, political subdivisions, or public agencies as defined by Idaho 
Code, Section 67-2327. The Division of Purchasing or the requisitioning agency 
will issue individual releases (delivery or purchase orders against this Contract on 
an as needed basis per the lEN Strategic Implementation Plan for a period of five 
years commencing January 28, 2009 ending January 27, 2014, with the option to 
renew for three (3) additional five (5) year periods. 
Contract for the Idaho Education Network (lEN) per State of Idaho RFP 2160 for 
the benefit of State of Idaho schools, agencies, institutions, and all departments and 
eligible political subdivisions or public agencies as defined by Idaho Code, Section 
67-2327. The Division of Purchasing or the requisitioning agency will issue 
individual releases (delivery or purchase orders) against this Contract on an as 
needed basis in accordance with the lEN Strategic implementation plan. 
(SBPO 1308 (Qwest); SBPO 1309 (ENA». 
24 Copies ofSBPO 1308 (Qwest) and SBPO 1309 (ENA) are attached as Exhibit 14 to the November 1,2010 
Affidavit of Meredith A, Johnston. 

























































































After the awards, DOA requested input from ENA and Qwest as to how the lEN work 
should proceed, and the scope of work for Qwest and ENA.25 Laura Hill ("Hill"), who worked for 
Zickau, circulated a number of proposals for implementing the lEN and dividing the work between 
ENA and Qwest. Hill referred to the plans as the "Draft lEN Strategic Engagement Plan.,,26 In the 
early drafts, Laura Hill contemplated that the work could be divided by regions and that Syringa 
and Qwest were associated with a particular geographic region.27 In the drafts that proposed 
dividing the work by region, Hill recognized that Syringa would be providing the "connectivity" 
services for ENA. Qwest submitted its own proposal, suggestions and comments to DOA for 
implementing the lEN and dividing the work between Qwest and ENA.28 
On February 26,2009, DOA issued Amendment No.1 to the Qwest SBPO and 
Amendment No.1 to the ENA SBPO?9 The intent of the amendments was to "clarify the roles 
, and responsibilities" of Qwest and ENA. 30 These amendments effectively divided all of the lEN 
work between ENA and Qwest. DOA awarded ENA two (2) of the main components of the work: 
providing Internet management, consulting and education services for the schools, and managing 
the interface with the E-Rate program, in other words, all of the work the Teaming Agreement and 
lEN Alliance bid proposal intended for ENA. DOA awarded Qwest the other main component of 
25 October 29,2009 AffJidavit of Clint Berry at ~ 8, attached as Exhibit 9 to the November 1,2010 Affidavit of
 
Meredith A. Johnston. October 29,2009 Affidavit of James Schmit at ~ 8, attached as Exhibit 8 to the November L
 
2010 Affidavit of Meredith A. Johnston. September 21, 2010 Deposition of Laura Hill at 180, attached as Exhibit 15
 
to the November 1,2010 Affidavit of Meredith A. Johnston.
 
26 November 16,2010 Affidavit of David R. Lombardi, Exhibits, 35, 36, 37 and 38.
 
27 Id. at Exhibits 36, 37. See also September 21, 2010 Deposition of Laura Hill at 127-34, attached as Exhibit 10 to
 
the January 4, 2011 Supplemental Affidavit of David R. Lombardi.
 
28 November 16, 2010 Affidavit of David R. Lombardi, Exhibit 17.
 
29 A copy of Amendment 1 to the Qwest SBPO is attached as Exhibit 18 to the November 1, 2010 Affidavit of
 
Meredith A. Johnston. A copy of Amendment 1 to the ENA SBPO is attached as Exhibit 19 to the November 1, 2010
 
Affidavit of Meredith A. Johnston.
 
30 Recital to Amendment 1 to the Qwest SBPO; Recital to Amendment I to the ENA SBPO.
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the work: providing "connectivity," i.e. connecting the internet "backbone" to the schools. In so 
doing, DOA awarded Qwest all of the work that the Teaming Agreement and lEN Alliance bid 
proposal intended for Syringa. The Amendments stated that DOA considered ENA and Qwest to 
be "equal partners in the lEN project.,,3l 
There were no administrative challenges or protests to the lEN RFP specifications, the 
January 20, 2009 notice of intent to make multiple awards to ENA and Qwest, the January 28, 
2009 multiple awards to ENA and Qwest, or the February 26,2009 amendments to the awards to 
ENA and Qwest. ENA and Qwest have been performing services for the lEN as outlined in the 
amended SBPOs. 
On December 15,2009, Syringa filed a Verified Complaint and Demand for Jury Trial 
asserting various causes of action against the State Defendants, Qwest and ENA. Gwartney was 
the Director of DOA and the ChiefInformation Officer ("CIO") of the DOA.32 Zickau is the Chief 
Technology Officer and Administrator of the Office of the CIO. In Count One of the Complaint, 
Syringa alleged that DOA breached its contract duties by awarding the work proposed for Syringa 
to Qwest. In Count Two, Syringa sought a declaratory judgment that the award of work to Qwest 
was a violation ofIdaho Code § 67-572633 and should be voided. In Count Three, Syringa sought 
31 Amendment I to the Qwest SBPO at Section 8; Amendment I to the ENA SBPO at Section 8. 
32 Mr. Gwartney has retired since the commencement of this action. 
33 "I) No contract or order or any interest therein shall be transferred by the contractor or vendor to whom such 
contract or order is given to any other party, without the approval in writing of the administrator. Transfer ofa contract 
I without approval shall cause the annulment of the contract so transferred, at the option of the state. All rights of action, 
I however, for any breach of such contract by the contracting parties are reserved to the state. No member of the 
. legislature or any offict~r or employee of any branch of the state government shall directly, himself, or by any other 
person in trust for him or for his use or benefit or on his account, undertake, execute, hold or enjoy, in whole or in part, 
any contract or agreement made or entered into by or on behalf of the state of Idaho, if made by, through, or on behalf 
of the department in which he is an officer or employee; or if made by, through or on behalf of any other department 
unless the same is made after competitive bids. 
(2) Except as provided by section 67-5718, Idaho Code, no officer or employee shall influence or attempt to influence 
the award of a contract to a particular vendor, or to deprive any vendor of an acquisition contract. 




























































declaratory judgment that the award of work to Qwest was a violation ofIdaho Code § 67-5718A34 
and should be voided. In Count Four, Syringa alleged that the conduct of the State Defendants and 
Qwest constituted tortious interference with contracts including the Teaming Agreement. In Count 
Five, Syringa asserted that Qwest's conduct constituted tortious interference with Syringa's 
prospective economic advantage. In Count Six, Syringa alleged that ENA breached its obligations 
under the Teaming Agreement. 
In an earlier ruling, the Court granted summary judgment to DOA as to the breach of 
contract claim alleged in Count One, and the declaratory judgment claims alleged in Count Two 
and in Count Three. 35 The Court granted summary judgment due to Syringa's failure to exhaust its 
administrative remedies. 
(3) No officer or employee shall conspire with a vendor or its agent, and no vendor or its agent shall conspire with an 
officer or employee, to influence or attempt to influence the award of a contract, or to deprive or attempt to deprive a 
vendor of an acquisition award. 
(4) No officer or employee shall fail to utilize an open contract without justifiable cause for such action. No officer or 
employee shall accept property which he knows does not meet specifications or substantially meet the original 
performance test results. 
(5) Deprivation, influence or attempts thereat shall not include written reports, based upon substantial evidence, sent to 
the administrator of the division of purchasing concerning matters relating to the responsibility of vendors. 
(6) No vendor or related pmty, or subsidiary, or affiliate of a vendor may submit a bid to obtain a contract to provide 
property to the state, if the vendor or related party, or affiliate or subsidiary was paid for services utilized in preparing 
the bid specifications or if the services influenced the procurement process." Idaho Code § 67-5726. 
34 "1) Notwithstanding any provision of this chapter to the contrary, the administrator of the division of purchasing 
may make an award of a contract to two (2) or more bidders to furnish the same or similar property where more than 
one (1) contractor is necessary: 
(a) To furnish the types of property and quantities required by state agencies; 
(b) To provide expeditious and cost-efficient acquisition of property for state agencies; or 
(c) To enable state agencies to acquire property which is compatible with property previously acquired. 
(2) No award of a contract to multiple bidders shall be made under this section unless the administrator of the division 
of purchasing makes a written determination showing that multiple awards satisfy one (1) or more of the criteria set 
forth in this section. 
(3) Where a contract for property has been awarded to two (2) or more bidders in accordance with this section, a state 
agency shall make purchases from the contractor whose terms and conditions regarding price, availability, support 
services and delivery are most advantageous to the agency. 
(4) A multiple award of a contract for property under this section shall not be made when a single bidder can 
reasonably serve the acquisition needs of state agencies. A multiple award of a contract shall only be made to the 
number of bidders necessary to serve the acquisition needs of state agencies." Idaho Code § 67-5718A. 
35 July 23,2010 Substitute Memorandum Decision and Order (the Substitute Opinion). 
























































The State n~fendants filed a motion for summary judgment as to the remaining count that 
affects the State Defendants: the tortious interference claim in Count Four. Syringa opposes this 
motion. Qwest also filed a motion for summary judgment as to the claims asserted against Qwest: 
the tortious interference claims in Counts Four and Five. Syringa opposes this motion. 
The Court granted Syringa leave, pursuant to I.R.C.P. 56(f),36 for additional time to complete a 
number of depositions prior to hearing argument on the Qwest and State Defendants' motions for 
summary judgment. On January 4, 2011, Syringa filed supplemental briefing material as to both 
the Qwest and State Defendants motions for summary judgment. Qwest and the State Defendants 
filed supplemental replies or responses. 
ENA filed two motions for summary judgment. In the motion filed on November 23, 
2010, ENA argues that it is entitled to summary judgment on the merits of the claim that ENA 
breached the teaming agreement. Syringa opposes this motion. In the motion filed December 13, 
2010, ENA contends that Syringa cannot prove an element of its claim, damages. Syringa opposes 
these motions. Syringa also filed a motion for additional time for its expert to complete an 
analysis of Syringa's damages claim. ENA opposes allowing additional time as requested by 
Syringa. On Januar:y 14,2011, Syringa filed a report from a damage expert. 
All of these matters were argued to the Court at a hearing on January 20,2011. David R. 
Lombardi, Patrick 1. Miller and Amber N. Dina, Givens Pursley LLP, appeared for Syringa, 
argument by Mr. Lombardi and Mr. Miller. Merlyn W. Clark and Steven F. Schossberger, Hawley 
36 "Should it appear from the affidavits of a party opposing the motion that the party cannot for reasons stated present 
by affidavit facts essential to justify the party's opposition, the court may refuse the application for judgment or may 
order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make 
such other order as is just." I.R.C.P. 56(t). 






















































































Troxell Ennis & Hawley LLP, appeared for the State Defendants, argument by Mr. Schossberger. 
Steven R. Thomas, Moffat, Thomas, Barrett, Rock & Fields, Chtd., and Steven 1. Perfrement (pro 
hac vice), Holme Roberts & Owen LLP, Denver, Colorado, appeared for Qwest, argument by Mr. 
Perfrement. Phillip S. Oberrecht, Hall Farley Oberrecht & Blanton, P.A., and Robert S. Patterson 
(pro hac vice), Bradley Arant Boult Cummings LLP, Nashville, Tennessee, appeared for ENA, 
argument by Mr. Patterson. 
Standard of Review 
"Summary judgment is appropriate if the pleadings, affidavits, and discovery documents on
 
file with the court ... demonstrate no material issue of fact such that the moving party is entitled
 
to a judgment as a matter of law." Brewer v. Washington RSA No.8 Ltd. P'ship, 145 Idaho 735,
 
738,184 P.3d 860,863 (2008) (quoting Badell v. Beeks, 115 Idaho 101, 102,765 P.2d 126,127
 
(1988) (citing I.R.C.P. 56(c)). The burden of proof is on the moving party to demonstrate the
 
absence of a genuine issue of material fact. Rouse v. Household Fin. Corp., 144 Idaho 68, 70, 156
 
P.3d 569,571 (2007) (citing Evans v. Griswold, 129 Idaho 902, 905, 935 P.2d 165, 168 (1997)).
 
The court must liberally construe disputed facts in favor of the non-moving party and draw all
 
reasonable factual inferences in favor of the non-moving party. Kiebert v. Goss, 144 Idaho 225,
 
227,159 P.3d 862, 864 (2007).
 
Where the party moving for summary judgment will not carry the burden of production or
 
proof at trial, the "genuine issue of material fact" burden may be met by establishing the absence
 
of evidence on an element that the nonmoving party will be required to prove at trial. Heath v.
 
Honker's Mini-Mart. Inc., 134 Idaho 711, 712, 8 P.3d 1254,1255 (Ct. App. 2000). Such an
 
absence of evidence may be established either by an affirmative showing with the moving party's
 
own evidence or by a review of all the nonmoving party's evidence and the contention that such
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proof of an element is lacking. Id. (citing Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475,
 
478 (CL App. 1994); Withers v. Bogus Basin Recreational Assoc. Inc., 144 Idaho 78, 80,156 P.3d
 
579,581 (2007) (quoting Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263,267 (2000».
 
Once such an absence of evidence has been established, the burden then shifts to the party
 
opposing the motion to establish, via further depositions, discovery responses or affidavits, that
 
there is indeed a genuine issue for trial. In opposing summary judgment, the non-moving party
 
"must respond to the;: summary judgment motion with specific facts showing there is a genuine
 
issue for trial." Brown v. City ofPocatello, 148 Idaho 802, 806,229 P.3d 1164, 1166 (2010)
 
(quoting Tuttle v. Sudenga Indus., Inc., 125 Idaho 145,150,868 P.2d 473, 478 (1994». "[A] mere
 
scintilla of evidence or only slight doubt as to the facts is insufficient to withstand summary
 
judgment; there must be sufficient evidence upon which a jury could reasonably return a verdict
 




Analysis and Discussion 
A.	 The State Defendants' Motion for Summary Judgment on Count Four: Tortious 
Interference with Contract 
In support of their motion for summary judgment, the State Defendants argue first that a 
government entity such as DOA has immunity as to this claim pursuant to Idaho Code § 6_904.37 
Second, the State Defendants argue that Gwartney and Zickau are immune because the complaint 
37 "A governmental entity and its employees while acting within the course and scope of their employment and without 
malice or criminal intent shall not be liable for any claim which: ... 3. Arises out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or 
interference with contract rights." Idaho Code § 9-604. 
































































































fails to include allegations that Gwartney or Zickau acted outside the course and scope of 
employment, or acted with malice or criminal intent. Last, the State Defendants argue that even if 
Syringa's pleadings are sufficient, summary judgment on the issue of immunity is still proper 
because Syringa has failed to come forward with admissible evidence to demonstrate that there is 
any genuine issue of material fact as to whether Gwartney or Zickau acted outside the course and 
scope of employment, or with malice or with criminal intent. 
Syringa apparently concedes that DOA has immunity as to the tortious interference claim. 
(See Syringa's Mem. Opp. 4) (stating "[l]iability attaches only to the employee, and not the 
government, when the act is committed maliciously or with criminal intent.,,)38 Syringa argues 
that its Complaint sufficiently pleads tortious interference with contract against Gwartney and 
Zickau. Syringa recounts several allegations that it argues "sufficiently put the State Defendants 
on notice of Syringa's claim for tortious interference." (Id. at 6.) Further Syringa argues that 
criminal intent does not have to be pled with particularity and that its allegations regarding tortious 
interference support inferences of criminal intent on the part of Gwartney and Zickau. (Id.) 
Moreover, Syringa argues that to survive summary judgment it must only "prove that Gwartney 
and Zickau knowingly committed a wrongful or unlawful act that interfered with the Teaming 
Agreement and acted outside the scope and course of their employment in committing the 
wrongful act." (Id. at 7.) To that end, Syringa argues that it has pointed to sufficient evidence to 
support a reasonable inference of such conduct. 
38 At the oral argument on January 20,2010, counsel for the State Defendants asserted that Syringa had conceded that 
DOA was immune from allegations of tortious interference. Counsel for Syringa did not challenge or object to this 
assertion in Syringa's oral argument. 





















































































In its supplemental memorandum, Syringa argues that there are credibility issues that 
preclude the entry of summary judgment against it. Along with the supplemental memorandum, 
Syringa attached the audio and video recordings of excerpts from the deposition testimony of 
several witnesses. According to Syringa, the recordings demonstrate that testimony from some 
state witnesses are not credible because Syringa contends there were conflicts in testimony, 
significant failures ofrecollection and questionable demeanor of the witnesses - such that 
summary judgment is improper. Additionally, Syringa argues that because Gwartney's January 
and February, 2009 calendar entries contain no reference to the lEN, coupled with the erasure of 
his laptop computer - despite Syringa's request to preserve all evidence and the existence of a 
"litigation hold" - that it is entitled to an inference that the destroyed evidence was unfavorable to 
the State Defendants. Further, Syringa argues that to establish criminal intent it need only show 
"the intentional commission of a wrongful act" but it does not have to also prove that Gwartney or 
Zickau had no legal justification or excuse for their actions. To that end, Syringa contends that the 
Amended SBPOs were issued in violation ofIdaho Code § 67-5718A and are void pursuant to 
Idaho Code § 67-5725. Thus, it argues, criminal intent on the part of Gwartney and Zickau can be 
reasonably inferred from the facts surrounding the manner in which the Amended SBPOs were 
awarded. 
The State Defendants argue that it is improper for the trial court to weigh witness 
credibility in connection with a motion for summary judgment. The State Defendants argue that 
there should be no adverse inference as a result from the erasure of the laptop and empty calendar 
days because there is no evidence of bad faith. Even if an adverse inference was warranted, the 
State Defendants argue that: a) such an inference would not be against Gwartney because he did 
not delete the hard drive; b) even ifit was warranted against Gwartney, it would be against him 


















































































alone because Zickau had nothing to do with the erasing; and c) further assuming an adverse 
inference is warranted, Syringa has still failed to point to any evidence creating a genuine issue of 
material fact as to whether Gwartney or Zickau acted with criminal intent. 
1. Assessing Credibility of Witnesses 
The Court will decline to assess witness credibility by viewing the audio-video recordings
 
of various depositions. It is settled that it is for the trier of fact to weigh the credibility of
 
witnesses and it is error for a trial court to do so in summary judgment proceedings. See, e.g.,
 
Banner Life Ins. Co, v. Mark Wallace Dixson Irrev. Trust, 147 Idaho 117, 127-28,206 P.3d 48L
 
491-92 (2009); Sohn v. Foley, 125 Idaho 168, 171, 868 P.2d 496,499 (Ct. App. 1994) (stating that
 
"[w]hen ruling on a motion for summary judgment, it is not within the trial court's province to
 
assess the credibility of an affiant or deponent when credibility can be tested in court before a trier
 
offact."). The authority Syringa relies on is inapplicable here. See Hudelson v. Delta Int 'J
 
Machinery Corp., 142 Idaho 244, 127 P.3d 147 (2005) (trial court weighing the credibility of
 
witnesses in context of whether to grant a new trial); Sheridan v. St. Luke's Reg. Med. Ctr., 135
 
Idaho 775, 25 P.3d 88 (2001) (new trial); Athay v. Stacey, 142 Idaho 360, 128 P.3d 897 (2005)
 
(evidence directly contradicting witnesses' statement made summary judgment inappropriate).
 
Accordingly, in determining whether there are genuine issues of material fact, the Court will not
 
make a determination as to the credibility of any witness.
 
2. Spoliation of Evidence 
Approximately five days after Gwartney retired, the content of his laptop computer was 
"wiped." However, many documents from his computer were printed and saved before this 
occurred. Syringa argues that this action, along with the absence of reference to lEN meetings in 
Gwartney's calendar, entitle Syringa under the spoliation doctrine to the benefit of an adverse 







































































inference against the State Defendants. Regarding spoliation, the Idaho Supreme Court has 
explained: 
In Bromley, we cited as authority Stuart v. State, 1271daho 806, 816,907 P.2d 783, 
793 1995), wherein we stated, "The spoliation doctrine is a general principle of 
civil litigation which provides that upon a showing of intentional destruction of 
evidence by an opposing party, an inference arises that the missing evidence was 
adverse to the party's position. See McCormick on Evidence, 4th Ed. § 265, pp. 189­
94 (1992)." By citing to McCormick, we recognized the spoliation doctrine as a 
form of admission by conduct. As McCormick states: 
By resorting to wrongful devices, the party is said to provide a basis 
for believing that he or she thinks the case is weak and not to be won 
by fair means .... Accordingly, the following are considered under 
this general category of admissions by conduct: ...destruction or 
concealment of relevant documents or objects. 
Id. at 190-9],907 P.2d 783. As an admission, the spoliation doctrine only applies 
to the party connected to the loss or destruction of the evidence. As McCormick 
states: 
Of course, it is not enough to show that a third person did the acts 
charged as obstructive. They must be connected to the party, or in 
the case of a corporation to one of its superior officers, by showing 
that an officer did the act or authorized it by words or conduct. 
Id. at 191,907 P.2d 783. Furthermore, the merely negligent loss or destruction of 
evidence is not sufficient to invoke the spoliation doctrine. As McCormick states, 
"Moreover, the circumstances of the act must manifest bad faith. Mere negligence 
is not enough, for it does not sustain the inference of consciousness of a weak 
case." Id. 
Whether or not conduct constitutes an admission depends upon the party's 
knowledge or intent that can be inferred from that conduct. For the loss or 
destruction of evidence to constitute an admission, the circumstances must indicate 
that the evidence was lost or destroyed because the party responsible for such loss 
or destruction did not want the evidence available for use by an adverse party in 
pending or reasonably foreseeable litigation. The merely negligent loss of evidence 
will not support that inference, nor would the intentional destruction of an item that 
a party had no reason to believe had any evidentiary significance at the time it was 
destroyed. There may be circumstances, however, where such inference could be 
drawn from the reckless loss or destruction of evidence .... 
Courtney v. Big 0 Tires, Inc., 139 Idaho 821,824,87 P.3d 930, 933 (2004). 



























































Syringa has not shown that there was any bad faith on the part of the State Defendants. 
Further, it does not appear from the record that there is any evidence to support a contention that 
the State Defendants acted in bad faith. Consequently, the spoliation doctrine is inapplicable here. 
3. The Motion to Strike 
In its opposition, Syringa cited to excerpts from the testimony of one of the technical 
evaluators, Robert Hough. Syringa also cited to some e-mail statements by ENA's Chief Financial 
Officer, Rex Miller. Syringa also relied upon some of the allegations of the Verified Complaint. 
The State Defendants object that these statements are inadmissible and have moved to strike and 
ask the Court to disregard these statements. 
When considering evidence submitted in connection with a motion for summary judgment,
 
a court can only consider material which would be admissible at trial. Gem State Ins. Co. v.
 
Hutchison, 145 Idaho 10, 14, 175 P.3d 172, 176 (2007) (citing Petricevich v. Salmon River Canal,
 
Co., 92 Idaho 865, 869,452 P.2d 362, 366 (1969)). As a result, the court must determine the
 
admissibility of evidence as a "threshold question" before addressing the merits of motions for
 
summary judgment. Montgomery v. Montgomery, 147 Idaho 1,6,205 P.3d 650,655 (2009) (citing
 
Hecla Mining Co. v. Star-Morning Mining Co., 122 Idaho 778, 784, 839 P.2d 1192, 1198 (1992)).
 
If the admissibility of evidence is raised by objection by one of the parties, the court must first
 
make a threshold determination as to the admissibility of the evidence before reaching the merits
 
of the summary judgment motion. Gem State Ins. Co., 145 Idaho at 14 (citing Bromley v. Garey,
 
132 Idaho 807, 811, 979 P.2d 1165, 1169 (1999)).
 
A conclusory or speculative statement is inadmissible. Hecla Mining Co., 122 Idaho at
 
782; State Dept. ofAgric. v. Curry Bean Co. Inc., 139 Idaho 789, 86 P.3d 503 (2004). Statements
 
containing hearsay and which lack foundation are inadmissible. See Tolmie Farms, Inc. v. JR.
 
































































































Simplot CO., Inc., 124 Idaho 607, 862 P.2d 299 (1993); East Lizard Butte Water Corp. v. Howell, 
122 Idaho 679, 837 P.2d 805 (1992). Statements which do not set forth specific supporting facts
 
demonstrating personal knowledge, or a foundation for the date, time and place regarding the 
statements are inadmissible. R. Homes Corp. v. Herr, 142 Idaho 87, 93, 123 P.3d 720, 726 (Ct.
 
App. 2005) (citing Casey v. Highlands Ins. Co., 100 Idaho 505, 508, 600 P.2d 1387, 1390 (1979);
 
Sprinkler Irrigation Co. v. John Deere Ins. Co., Inc., 139 Idaho 691, 696-97, 85 P.3d 667- 672-73
 
(2004). 
Robert Hough was one of the technical evaluators of the bid proposals. The following 
exchanges occurred during his deposition: 
Q (by Mr. Chou): Have you ever heard of any negative comments about Syringa Networks 
and/or Greg Lowe between December '08 and February '09? 
A: Nothing that I recall specifically, I'm sure I did hear negative comments about all 
telecommunications CEOs. 
Q: Do you recall hearing anything negative after February '09?
 
A.: Can you expand on "negative"?
 
Q: Well, 'negative' as in professional reputationwise [sic] people discussing bias against 
Syringa or Mr. Lowe, if that helps. 
A.	 I was told of adversarial discussions between Mr. Lowe and Mr. Gwartney. 
Q.	 By whom? Do you recall by whom? 
A.	 One was by a fellow named Bill Johnsen [sic]. And there was others, but let me think 
for a minute. 
Q.	 Please take your time. 
A.	 There was others in the agency technical - the technical groups that told me the same 
thing. 
Q. Okay. What kind of adversarial discussions? 
A. Specifically that there was - there was a dinner meeting with - that involved Mr. Lowe 
and Mr. Gwartney, and that - I don't really recall specific details. But is was more about 
the awarding of the bid and how it was handled and related things like that. 
But it was all third party hearsay stuff from other people. 
Q. Understood. Understood. Any of those individuals that you recollect? Can you 
provide me with some of their - or you can take some time, think of their names when you 
say "others," other than Bill Johnson. 
A. I believe Laura Hill had left employment from the State. So it was not Laura Hill. But 
I do believe that Greg Zickau may have been - may have told me about this. 












































































Q. - that he may have told you? 
A. No. 
Q. Before 2010? 
A. Summertime of2009. 
Q. Summertime 2009. And the substance of that discussion also have to do with a dinner, 
or was it something different? 
A. The dinner was the setting. The Substance of the discussion was the awarding of the 
bid. 
Q. Well, can you expand on the substance of the discussion regarding the awarding of the 
bid? 
A. No. That's all real speculative, but it was - it had to do with not being able to order 
services through Syringa or ENA. 
Q. You mean the State not being able to order services? 
A. Individual agencies. 
Q. Oh, I see Do you believe that a bias exists within the Department of Administration 
that is inhibiting Syringa's Networks' ability to secure business controlled by the DOA? 
A. Yes. 
Q. Please explain. 
A. The - I can only explain the bias in the fact that there was a multiple award, and 
agencies were not able to purchase services or circuits from Syringa. 
(October 6, 2010 Deposition of Robert Hough, at 43-46, attached as Exhibit 10 to the November 
16, 2010 Affidavit of Davit R. Lombardi.) 
The State Defendants argue that all of these statements are inadmissible hearsay and/or are 
not based upon personal knowledge. Syringa argues that the statements are not being offered for 
the truth and therefore are not hearsay. The Court has reviewed these statements. Mr. Hough has 
no personal knowledge of any adversarial contact between Lowe and Gwartney. Mr. Hough even 
admits anything he lmows is based upon hearsay. The Court will grant the motion to strike as to 
anything Mr. Hough heard about any adversarial conversations between Gwartney and Lowe. 
I.R.E.802. 




























































Mr. Hough also testified that, in his opinion, DOA was biased against Syringa and 
inhibited Syringa's ability to secure business from DOA. Mr. Hough testified he thought there 
was bias because state agencies could not purchase lEN goods and services directly from Syringa 
due to the multiple awards. Mr. Hough's testimony that the State was biased is speculative and 
not based upon any personal knowledge. Mr. Hough did not demonstrate any personal knowledge 
of any bias against Syringa, or any personal knowledge that such bias was the reason state agencies 
could not purchase IEN goods and services directly from Syringa. The Court will grant the State 
Defendant's motion to strike Mr. Hough's testimony that DOA was biased against Syringa. 
Syringa cited to an e-mail from Rex Miller, ENA's Chief Financial Officer, to David 
Pierce. 39 The e-mail is dated February 11,2009, the time frame from after the awards of the 
SBPOs but prior to the amendments clarifying what work would be done by ENA and what work 
would be done by Qwest. In the e-mail.Mr. Miller stated he had been informed by Bob [Collie], 
ENA's Senior Vice President, that DOA had "issued a rules of engagement document that strongly 
favored Qwest and that the state is leaning toward issuing an update to that document that says that 
we must use Qwest to provide all the lEN circuits ...." The State Defendants object to this 
statement as hearsay. While Syringa filed an objection to the motion to strike, Syringa did not 
address this statement. The Court has reviewed the statement. It is based upon hearsay. I.R.E. 
802. The Court will grant the motion to strike. 
The same e-mail contains the statement, "[a]ccording to Bob [Collie] the two main 
purchasers - Mike Gwartney (sp?) and Greg Zickau - are apparently under some kind of need to 
give Qwest this deal or appease them at a minimum." The State Defendants also object to this 
39 The e-mail is attached as Exhibit 21 to the November 16,2010 affidavit of David R. Lombardi.
 





















































































statement as hearsay. Syringa filed an opposition to the motion to strike but did not address this 
statement. The Court will find that this statement is hearsay. I.R.E. 802. The Court will grant the 
motion to strike. 
In its opposition to the State Defendants' motion for summary judgment, Syringa also 
referred to and relied upon some of the allegations ofthe Complaint. The State Defendants object 
to consideration of these allegations and have filed a motion to strike them from consideration. 
The State Defendants assert the allegations are not based upon personal knowledge and lack any 
foundation. Syringa argues that the allegations of the complaint were verified by Lowe, and that 
the statements are either based upon his personal knowledge or otherwise supported by admissible 
evidence in the record. 
"A verified complaint has the force and effect of an affidavit in support of a motion for
 
summary judgment so long as it conforms to the requirements of Rule 56(e)." Drennon v. Idaho
 
State Corr. Inst., 145 Idaho 598, 603 fn. 3, 181 P.3d 524, 529 (Ct. App. 2007) (citing Camp v.
 
Jiminez, 107 Idaho 878, 881, 693 P.2d 1080, 1083 (Ct. App. 1984)). I.R.C.P. 56(e)40 requires that
 
statements be made based upon personal knowledge, set forth facts that would be admissible and
 
demonstrate that the witness was competent to make the statements. Verifying the allegations of
 
the complaint does not make the allegations admissible. The verified allegations must otherwise
 
be admissible under the rules of evidence.
 
40 "Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affinnatively that the affiant is competent to testifY to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served 
therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, 
or further affidavits. When a motion for summary judgment is made and supported as provided in this rule, an adverse 
party may not rest upon the mere allegations or denials of that party's pleadings, but the party's response, by affidavits 
or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If the 
party does not so respond, summary judgment, if appropriate, shall be entered against the party." I.R.C.P. 56(e). 



























































































The Court will discuss the objections to the particular allegations of the Complaint in the 
following paragraphs: 
~ 39. Upon information and belief, during those meetings and conversations, 
Qwest attempted to, and in fact, unduly influenced the DOA to inappropriately split 
the proposal submitted by the lEN Alliance and to contract with Qwest for the lEN 
technical network services, local access connections, routing equipment, network 
and backbone services without regard to the price, availability, support services and 
delivery most advantageous to the State, to the detriment of Syringa. 
The statement is made upon "information and belief." There is no indication that Lowe has any 
personal knowledge of these events. There is no foundation for the dates, times and persons 
involved. The statement is conclusory. The Court will grant the motion to strike as to this 
allegation. 
~ 45. Upon information and belief, ENA has been instructed by Gwartney, Zickau and/or 
others at DOA not to use Syringa for any of the lEN implementation. 
This allegation is made upon "information and belief." There is no indication that Lowe 
has any personal knowledge of these events. There is no foundation for the dates, times and 
persons involved. The statement is conclusory. The Court will grant the motion to strike. 
~ 46. In fact, Gwartney has represented and made statements to Syringa 
representatives that Syringa would not work on the lEN implementation regardless 
of the competitive bidding process or consideration of price, availability, support 
services and delivery most advantageous to DOA and the State of Idaho as required 
by Idaho Code for multiple bid awards. 
There is no indication that Lowe has personal knowledge as to these statements. The allegations 
are not specific and there is no foundation for the time, date or place the statements were made. 
There is no indication as to who the statements were made to. The allegations of this paragraph 
are inadmissible and the Court will grant the motion to strike. 


























































~ 47. Gwartney has also informed Syringa representatives that other State contracts 
with Syringa such as agreements between State agencies and Syringa under IdaNet 
would be placed in jeopardy if Syringa continued to discuss lEN procurement 
irregularities with others and/or pursue its remedies. 
There is no indication that Lowe has personal knowledge as to these statements. The allegations 
are not specific and there is no foundation for the time, date or place the statements were made. 
There is no indication as to who the statements were made to. The allegations of this paragraph 
are inadmissible and the Court will grant the motion to strike. 
~ 48. Upon information and belief, Gwartney and/or Zickau intentionally, 
capriciously and without authority, informed and directed State agencies and 
political subdivisions such as the Idaho Department of Fish and Game, the Idaho 
Department of Health and Welfare, the Idaho Department of Labor and various 
school districts not to use or contract with Syringa for telecommunications services 
regardless of price, availability, support services and delivery that are most 
advantageous to those State agencies and political subdivisions. 
The statement is made upon "information and belief." There is no indication that Lowe has any 
personal knowledge of these events. There is no foundation for the dates, times and persons 
involved. The statement is conclusory. There is no indication about who the statements were 
made to. The Court will grant the motion to strike as to this allegation. 
~ 49. Upon information and belief, Gwartney and Zickau unduly influenced the 
IEN RFP award to Qwest and unduly, unlawfully, and without authority, split and 
divided the lEN Alliance Proposal to deprive Syringa of any of the IEN 
implementation work. 
The statement is made upon "information and belief." There is no indication that Lowe has any 
personal knowledge of these events. There is no foundation for the dates, times and persons 
involved. The statement is conclusory. The Court will grant the motion to strike as to this 
allegation. 
~ 50. Upon information and belief, Gwartney and Zickau also conspired with 
Qwest to influence the award of the IEN implementation to Qwest to the detriment 
of Syringa. 






















































The statement is made upon "information and belief." There is no indication that Lowe has any 
personal knowledge of these events. There is no foundation for the dates, times and persons 
involved. The statement is conclusory. The Court will grant the motion to strike as to this 
allegation. 
~ 97. DOA, Qwest, Gwartney and Zickau knew of the existence of the Teaming 
Agreement between ENA and Syringa. 
There is admissible evidence to support this statement. The motion to strike this statement is 
denied. 
~ 98. DOA, Qwest, Gwartney and Zickau knew that should the lEN Alliance be 
awarded the lEN Purchase Order, Syringa would implement the lEN technical 
network services, local access connections, routing equipment, network and 
backbone services. 
There is admissible evidence to support this statement. The motion to strike this statement is denied. 
~ 99. Upon information and belief, DOA, Qwest, Gwartney and/or Zickau 
instructed ENA to work only with Qwest during the lEN implementation despite 
knowledge of the existence of the Teaming Agreement between ENA and Syringa. 
The statement is made upon "information and belief." There is no indication that Lowe has any 
personal knowledge of these events. There is no foundation for the dates, times and persons 
involved. The Court will grant the motion to strike this allegation. 
~ 100. Upon information and belief, DOA, Qwest, Gwartney and/or Zickau have 
intentionally, capriciously and without authority, informed and directed agencies 
and political subdivisions such as the Idaho Department of Fish and Game, the 
Idaho Department of Labor, and various school districts not to use or contract with 
Syringa for telecommunications services. 
The statement is made upon "information and belief." There is no indication that Lowe has any 
personal knowledge of these events. There is no foundation for the dates, times and persons 
involved. The statement is conc1usory. The Court will grant the motion to strike as to this 
allegation. 



















































































4. Exhaustion of Administrative Remedies. 
In the SubSltitute Opinion, the Court acknowledged that Syringa and the State Defendants 
filed a stipulation limiting the issues in the State Defendants' initial motion for summary judgment 
to the claims that involved standing and exhaustion of administrative remedies.41 As explained in 
the Substitute Opinion, the Court dismissed the claims for breach of contract and declaratory relief 
for failure to exhaust administrative remedies. With respect to the claim for tortious interference 
with contract as alleged in Count Four, the Court stated: "[t]here does not appear to be any issue of 
standing or exhaustion of administrative remedies related to this claim.,,42 As a result, the 
Substitute Opinion did not address the tortious interference claim against the State Defendants. 
However, in opposition to the State Defendants' instant motion for summary judgment on 
the tortious interference claim, Syringa repeatedly emphasizes its arguments that the multiple 
awards to ENA and Qwest violated Idaho Code § 67-5718A, and were void pursuant to Idaho 
Code § 67-5725. Syringa now argues the multiple award is sufficient evidence of wrongful 
conduct on the part of Gwartney and Zickau to create a genuine issue of fact as to the tortious 
interference with contract claim. 
In the Substiitute Opinion, the Court found that Syringa's failure to exhaust its 
administrative remedies precluded it claims for declaratory relief and for breach of contract 
because adequate administrative relief was available.43 While it was not clear to the Court earlier, 
it now seems clear that Syringa asserts that the multiple award to ENA and Qwest is the basis, or 
part of the basis, for the tortious interference claim. A party aggrieved by government action must 
41 Substitute Opinion at 8.
 
42 l d at 19.
 
43 1d at 15-19.
 





















































































exhaust administrative remedies or be barred from pursuing remedies in the courts. The earlier 
ruling that Syringa failed to exhaust its administrative remedies also precludes Syringa from 
asserting the tortious interference claim to the extent the claim can be based upon the argument 
that the multiple award to Qwest and ENA was a violation ofIdaho Code § 67-5718A. 
5. Immunity 
The State defendants assert that the allegations relating to tortious interference are
 
defective because there is no allegation that Gwartney or Zickau were acting outside the scope of
 
their employment, or that they acted with malice or with criminal intent. Ordinarily, immunity is
 
treated as a defense and the burden would be on the party asserting the defense. E.g. Nation v.
 
State, Dept. ofCorr., 144 Idaho 177, 185, 158 P.3d 953,961 (2007) ("The official seeking
 
immunity bears the burden of proving he or she is entitled to absolute immunity [under 42 U.S.C.
 
§ 1983] because such immunity is justified by the function in question."). Here, because the Court
 
has concluded that the State Defendants are immune, it is unnecessary for the Court to address
 
either the burden of proof as to the issue of immunity or the adequacy of the allegations of tortious
 
interference as set forth in Count Four of the Complaint.
 
The Idaho Tort Claims Act ("ITCA"), Idaho Code § 6-901 et seq., authorizes claims 
against governmental entities and employees, acting in the course and scope of their employment, 
for tortious conduct for which an individual could be held liable. Idaho Code § 6-903(a); Gordon 
v. Noble, 109 Idaho 1048, 1049-50,712 P.2d 749, 750-51 (Ct. App. 1986) abrogated on other
 
grounds by Ransom v. City ofGarden City, 113 Idaho 202,206, 743 P.2d 70, 74 (1987). There
 
are, however, exceptions to liability. One such exception is as follows:
 






























































































A governmental entity and its employees while acting within the course and scope 
of their employment and without malice or criminal intent shall not be liable for 
any claim which: 
(3) Arises out of ... interference with contract rights. 
Idaho Code § 6-904(3). Under this section, a governmental entity is immune from liability for any 
claim of tortious interference with contract. The Court will grant the State Defendants' motion for 
summary judgment that DOA is immune from liability on the tortious interference claim set forth 
in Count Four of the Complaint. 
However, under this statute a governmental employee has immunity only if the employee
 
acts within the course and scope of employment, without malice, or without criminal intent.
 
Sprague v. City ofBurley, 109 Idaho 656, 579-80, 710 P.2d 566, 579-80 (1985) (stating that the
 
ITCA exempts governmental entities where the employee acts with malice); Limbert v. Twin Falls
 
County, 131 Idaho 344, 346, 955 P.2d 1123, 1125 (Ct. App. 1998) (stating the ITCA negates entity
 
liability when employee acts with malice or criminal intent); Herrera v. Connor, III Idaho 1012,
 
1021-22,729 P.2d 1075, 1084-85 (et. App. 1986).
 
The burden on Syringa is "particularly high" to show that government employees are liable
 
for tortious interference because in Idaho there is a rebuttable presumption that "any act or
 
omission of an employee within the time and at the place of his employment is within the course
 
and scope of his employment and without malice or criminal intent." Idaho Code § 6_903(e)44;
 
Boise Tower Assoc., LLC v. Hogland, 147 Idaho 774, 784, 215 P.3d 494,504 (2009). Thus, "in
 
44 "For the purposes of this act and not otherwise, it shall be a rebuttable presumption that any act or omission of an 
employee within the time and at the place of his employment is within the course and scope of his employment and 
without malice or criminal intent." Idaho Code § 6-903(e). 
































































































order to survive summary judgment the plaintiff must create a genuine issue of material fact as to
 
whether the statutory presumption has been rebutted." Anderson v. Spalding, 137 Idaho 509,518,
 
50 P.3d 1004, 1013 (2002) (citing Pounds, 120 Idaho at 427-28). In other words, to survive
 
summary judgment, Syringa must demonstrate that there is a genuine issue of material fact
 
sufficient to overcome the statutory presumption that the conduct of Gwartney and/or Zickau was
 
within the course and scope of employment, without malice, and without criminal intent.
 
The ITCA does not define "course and scope of employment," "malice" or "criminal 
intent." However, the Idaho Supreme Court has defined "[a]cts that are within the scope of 
employment [as] 'those acts which are so closely connected with what the servant is supposed to 
do, and so fairly and reasonably incidental to it, that they may be regarded as methods, even 
though quite improper ones, of carrying out the objectives of employment. '" Anderson, 137 Idaho 
at 518-19 (quoting The Richard J and Esther E. Wooley Trust v. DeBest Plumbing Inc., 133 Idaho 
180,184,983 P.2d 834,838 (1999). Further, "an employee's conduct is within the scope of 
employment if 'it is of the kind which he is employed to perform, occurs substantially within the 
authorized limits of time and space, and is actuated, at least in part, by a purpose to serve the 
master." ld. 
Malice has been defined in the context of the ITCA as "the intentional commission of a 
wrongful or unlawful act, without legal justification or excuse and with ill will, whether or not 
injury was intended." Anderson v. City o/Pocatello, 112 Idaho 176, 187,731 P.2d 171,183 (1986) 
(emphasis in original). The court in Anderson also discussed the definition of criminal intent in the 
context ofITCA, but it does not directly define it. Instead, the Anderson court defines "legal 
malice" (as opposed to "actual malice") as the "intentional commission of a wrongful or unlawful 
act without legal justification or excuse, whether or not the injury was intended." ld. It then states 





























































































that the definition of "criminal intent" closely equates. Id. Thus, it appears that under the ITCA the 
definitions of malice and criminal intent are closely related, but that malice is essentially criminal 
intent plus ill will. 
The parties dispute whether Syringa must only allege and point to evidence demonstrating 
"wrongful or unlawful" conduct on the part of Gwartney and Zickau, which is Syringa's position, 
or whether Syringa must also demonstrate that Gwartney and Zickau had no "legal justification or 
excuse" for their conduct, which is the State Defendants' position. For purposes of this motion, 
however, it is not necessary to resolve this dispute. This is because Syringa has failed to come 
forward with admissible evidence to overcome the presumption that Gwartney and/or Zickau acted 
within the course and scope of their employment, without malice and without criminal intent. 
The parties have submitted testimony in the form of deposition excerpts and affidavits 
from alL or very nearly all, of the individuals involved in the bid solicitation and award process 
including DOA employees: Gwartney, Zickau, Laura Hill (OCIO), Mark Little (Division of 
Purchasing), William Burns (Administrator of the Division of Purchasing), Teresa Luna (DOA 
Chief of Staff); Deputy Attorney General Melissa Vandenberg; and the technical evaluators, 
Robert Hough, Randy Gaines, Jerome Reininger, Jr., Ryan S. Gravette and William Finke; Qwest 
representatives Clint Berry and James Schmit; ENA representative Robert Collie; and Syringa 
representatives Greg Lowe and Charles Creason. The Court has reviewed the testimony of these 
witnesses. 
Zickau was the Chief Technology Officer and Administrator for the for the Office of the 
CIO. His division was responsible for the preparation of the bid. The technical proposals were 
reviewed by an independent panel of experts. Syringa has not presented any evidence that Zickau 




















































































had any involvement in the technical review process. The cost proposals were reviewed by Laura 
Hill and Mark Little. Laura Hill worked for Zickau. Mark Little was the purchasing officer. 
Syringa has not presented any evidence that Zickau had any involvement in the review of the 
pricing proposals. After the evaluation of the proposals, Zickau conferred with Mark Little and 
Teresa Luna, and Zickau made the recommendation for a multiple award to Gwartney who agreed. 
Syringa has not presented any evidence that Zickau had any involvement in how the work was 
divided between Qwest and ENA. Syringa has not produced any evidence that Zickau acted 
outside the course and scope of his employment, with malice or with criminal intent. Syringa has 
not presented any evidence that Zickau harbored any animus towards Syringa or that there was 
anything improper in any of his involvement in the bid award process. Finally, Syringa has not 
presented any evidence that Zickau took any steps, or had any role or influence, in convincing 
other state agencies to cancel work or to cease working with Syringa, or to not award work to 
Syringa. The Court will grant summary judgment as to the claim of tortious interference against 
Zickau as alleged in Count Four because Syringa has failed to overcome the presumption that 
Zickau acted within the course and scope of his employment, without malice and without criminal 
intent. 
Gwartney was the director of the DOA. Syringa has not presented any evidence that 
Gwartney had any role or influence of the preparation of the lEN RFP. Syringa has not presented 
any evidence that Gwartney had any role or influence in the technical review. Syringa has not 
presented any evidence that Gwartney had any role or influence in the evaluation of the cost 
proposals. Syringa has not presented any evidence that Gwartney had any role or influence in 
Zickau's recommendation that DOA make a multiple award to Qwest and ENA. Syringa has not 



















































































presented any evidt:nce that Gwartney had any role or influence in the manner in which DOA 
ultimately divided the work between ENA and Qwest, except to instruct ENA and Qwest that they 
had to cooperate with each other. 
In the course of this litigation, Lowe has submitted a number of affidavits including the 
Amended Third Affidavit of Greg Lowe filed on July 27,2010. In the Amended Third Affidavit, 
Lowe makes the following statement: 
On December 8, 2008, Mike Gwartney held an lEN meeting for Syringa and ENA 
at the DOA. Before the meeting began, Gwartney was irate, pulled me privately 
aside in a hallway, and demanded that I keep my opinions [about how to maximize 
lEN efficiency] to myself. Mr. Gwartney told me that if I didn't keep my criticisms 
regarding the lEN project to myself, he would, "make sure Syringa would never get 
any of the lEN business." 
(Amended Third Affidavit of Greg Lowe filed July 27,2010 at ~ 5.) In the affidavit, Lowe also 
testified about a dinner he had with Gwartney on July 15,2009, in which Lowe expressed 
disappointment over not receiving any of the lEN work. According to Lowe, 
Gwartney stated that he would hate to see the rest of Syringa's existing business go 
away. During our meeting Gwartney also stated to Ken McClure "You'll regret the 
day you tangled with Butch Otter and Mike Gwartney." 
(Amended Third Affidavit of Greg Lowe filed July 27,2010 at ~ 16.) Lowe also made the 
following statement: 
Over the following months, DOA blocked roughly $87 thousand per month in 
business to Syringa from various State agencies. I was informed that the 
Department of Health and Welfare, Vocational Rehabilitation, Fish and Game, and 
Department of Labor were all attempting contract with Syringa but were forbidden 
to do so by Gwartney and DOA. 
(Third Affidavit of Greg Lowe filed July 22,2010 at ~ 17.) Syringa places great weight on these 
statements. Syringa argues that these statements support the inference that Gwartney took steps 


















































































"to make sure that Syringa would never get any of the lEN business" and that Gwartney interfered 
with Syringa's existing state work and blocked other state agencies from contracting with Syringa. 
Syringa's argument that Gwartney's December 8, 2008 statement is part of the causation of 
the bid award to Qwest is a form of what is referred to as the post hoc ergo propter hoc fallacy, the 
argument that because event A occurred before event B, event A caused event B. Syringa argues 
that the fact that Gwartney made this statement before the award to Qwest is proof that Gwartney 
took steps to prevent Syringa from obtaining any of the work. However, Syringa has not shown 
that there is any proof or evidence that Gwartney acted improperly to influence the award to Qwest 
to prevent Syringa from participating in the lEN work. 
Syringa also argues that these statements support the inference that Gwartney blocked 
Syringa from other work. The fact that Gwartney stated he would hate to see Syringa lose its state 
business and that Syringa would regret tangling with Gwartney and Governor Otter are offered as 
proof that Gwartney then took some action to deprive Syringa of state contracts. This argument is 
also a form of the post hoc ergo propter hoc fallacy. Syringa has not presented any admissible 
evidence that Gwartney did anything to deprive Syringa from state work. Lowe's contrary 
statements as set forth above in ~ 17 are inadmissible because the statements are conclusory, based 
upon hearsay statements from others who are not identified, and there is no indication of the time, 
place or dates of any of the statements. 
The Court will grant summary judgment as to the claim of tortious interference against 
Gwartney as alleged in Count Four because Syringa has failed to overcome the presumption that 
Gwartney acted within the course and scope of his employment, without malice and without 
criminal intent. 






















































































B.	 Qwest's Motion for Summary Judgment on Counts Four and Five: Tortious 
Interference with Contract/Prospective Economic Advantage 
On January 14, 2011, Qwest filed a Second Affidavit of Steven R. Thomas attaching 
excerpts from a January 7,2011 deposition of Charles H. Creason, Jr., a member of Syringa's 
Board of Directors. Syringa objects to the filing of this affidavit and moved to strike it arguing 
that the rules do not allow for the filing of an affidavit with a summary judgment reply brief. The 
Court will deny the motion to strike. 
On Decemher 22, 2010, the Court granted Syringa's motion to conduct additional
 
discovery prior to arguing the Qwest motion for summary judgment. Syringa has filed
 
supplemental memorandum and evidence obtained in the additional period for discovery. Mr.
 
Creason's deposition was not taken until January 7, 2011. In as much as the Court permitted
 
Syringa to conduct additional discovery so that additional matters could be presented to the court,
 




In support of its motion for summary judgment as to Count Four - tortious interference 
with contract, Qwest argues that summary judgment should be granted to it because: a) the 
Teaming Agreement is not a contract - it is merely an unenforceable "agreement to agree; b) even 
assuming the Teaming Agreement is a contract, Qwest did not interfere with it or cause ENA not 
to perform; c) assuming Qwest did interfere with the Teaming Agreement, Qwest was competing 
with ENA for the business of a third party, the State, and cannot be liable for tortious interference 
unless the means of doing so are improper; and d) assuming Qwest did interfere with the Teaming 
Agreement, its interference was not improper. 



























































































In support of its motion for summary judgment as to Count Five - tortious interference 
with prospective advantage, Qwest assumes for purposes of the motion that Syringa could 
establish "the existence of a valid economic expectancy, knowledge of the expectancy by Qwest, 
and damages." However, it argues that there is no evidence that Qwest influenced or induced 
ENA to not do business with Syringa or influenced or induced DOA to award Qwest the work, 
"other than by submitting a bid for the IEN project." Moreover, Qwest emphasizes the fact that 
the DOA unilaterally made the decision to award ENA and Qwest and how to divide the work 
between the two. Further, even assuming there was interference, Qwest argues that such 
interference was not wrongful. 
With respect to Count Four, Syringa argues that: a) the Teaming Agreement is in fact an 
enforceable contract; b) Qwest knew about the Teaming Agreement; and c) there are genuine 
issues of material fact as to whether Qwest intentionally and improperly interfered with the 
Teaming Agreement. As to Count Five, Syringa responds that there are genuine issues of material 
fact as to whether Qwest intentionally and wrongfully interfered with its prospective economic 
advantage. It argues that the business competition privilege does not apply because Qwest 
employed wrongful means in interfering with Syringa's prospective economic expectations. 
In order for a plaintiff to demonstrate aprimafacie case of tortious interference with a
 
contract, the plaintiff must show: (I) the existence of a contract; (2) the defendant's knowledge of
 
the contract; (3) improper and intentional interference causing a breach of the contract; and (4)
 
injury to the plaintiff Bybee v. Isaac, 145 Idaho 251, 259, 178 P.3d 616, 624 (2008); Idaho First
 
Nat'! Bankv. Bliss Valley Foods, 121 Idaho 266, 283-84,824 P.2d 841,858-59 (1991); Barlow v.
 
Int'l Harvester Co., 95 Idaho 881, 893, 522 P.2d 1102,1114 (1974).
 
























































































In order for a plaintiff to demonstrate a prima facie case for the similar tortious interference
 
with prospective economic advantage, the plaintiff must show: (1) the existence of a valid
 
economic expectancy; (2) the defendant's knowledge of the expectancy; (3) intentional
 
interference inducing termination of the expectancy; (4) the interference was wrongful by some
 
measure beyond the fact of the interference itself; and (5) resulting damage to the plaintiff whose
 
expectancy has been disrupted. Cantwell v. City ofBoise, 146 Idaho 127, 137-38, 191 P.3d 205,
 
215-16 (2008); Commercial Ventures, Inc. v. Rex M Lynn Lea Family Trust, 145 Idaho 208, 217,
 
177 P.3d 955, 964 (2008).
 
In order for an agreement to be considered an enforceable contract, "[i]t is essential ... that
 
it be sufficiently definite and certain in its terms and requirements so that it can be determined
 
what acts are to be performed and when performance is complete." Spokane Structures, Inc. v.
 
Equitable Inv., LLC, 148 Idaho 616, 621, 226 P.3d 1263, 1268 (2010). Further, '''[n]o enforceable
 
contract comes into being when parties leave a material term for future negotiations, creating a
 
mere agreement to agree. '" Id. (quoting Maroun v. Wyreless Systs. Inc., 141 Idaho 604, 614, 114
 
P.3d 974, 984 (2005). Thus, by way of example, in Spokane Structures, Inc., the Idaho Supreme
 
Court determined that a design/build agreement was not a binding contract because it lacked "both
 
the plans and specifications describing the scope of the work to be done and the contract price,
 
which were essentiall, interrelated terms." Id.
 
The Teaming Agreement lacks sufficiently definite and material terms such as the price. 
Further, the logistics of how any work would be done was to be left to occur in subsequent 
negotiations. (See Lowe Dep. 177:11-25; 178:1-7; 176:13-177:3, attached as Ex. 5 to Aff. of 
Meredith A. Johnston.) Finally, the Teaming Agreement itself recognizes that a further agreement 
would be required. Section 3(a) of the Teaming Agreement provided as follows: 










































































If ENA wins the Prime Contract as provided in Section 2(a) above, the parties shall 
execute a partnership agreement as specified in this agreement that will also include 
any required flow-down provisions or other appropriate terms similar to those set 
forth in the Prime Contract. 
Teaming Agreement at Section 3(a). The Court concludes that the Teaming Agreement between 
ENA and Syringa is an agreement to agree, and not an enforceable agreement. 
For either tortious interference with contract or prospective economic advantage, the plaintiff 
must demonstrate some improper or wrongful conduct, not just intentional interference. The Idaho 
Supreme Court has quoted with approval the following language: 
[A] cause of action for tortious interference arises from either the defendant's 
pursuit of an improper objective of harming the plaintiff or the use of wrongful 
means that in fact cause injury to plaintiffs contractual or business relationships. A 
claim for tortious interference is established: 
when interference resulting in injury to another is wrongful by some 
measure beyond the fact of the interference itself. Defendant's 
liability may arise from improper motives or from the use of 
improper means .... No question of privilege arises unless the 
interference would be wrongful but for the privilege ... Even a 
recognized privilege [however] may be overcome when the means 
used by defendant are not justified by the reason for recognizing the 
privilege .... 
Interference can be "wrongful" by reason of a statute or other regulation, or a 
recognized rule of common law, or an established standard of trade or profession. 
Therefore, plaintiff must show not only that the defendant intentionally interfered 
with his business relationship, but also that the defendant had a "duty of non­
interference; i. e., that he interfered for an improper purpose ... or .,. used improper 
means ...." 
Idaho First Nat'{ Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 285-86,824 P.2d 841,860-61 
(1991 ). 
Idaho has adopted the Restatement (Second) of Torts § 767, which enumerates factors a 
court may consider in determining whether conduct is improper. RECD Constr. Co., Inc. v. J-U-B 
Eng'rs, Inc., 145 Idaho 719, 723, 184 P.3d 844, 848 (2008). Those factors include: 




























































(a) the nature of the actor's conduct, 
(b) the actor's motive, 
(c) the interests of the other with which the actor's conduct interferes, 
(d) the interest sought to be advanced by the actor, 
(e) the social interests in protecting the freedom of action of the actor and the 
contractual interests of the other, 
(f) the proximity or remoteness of the actor's conduct to the interference and 
(g) the relations between the parties.
 
Id. at 723-24. Examples of wrongful means include such things as violation of a statute or
 
regulation or a recognized rule of common law, violence, threats of other intimidation, deceit or
 
misrepresentation, bribery, disparaging falsehood, etc. Idaho First Nat'l Bank, 121 Idaho at 286
 
fn.16; Restatement (Second) of Torts § 767 cmt. c.
 
Even assuming that the Teaming Agreement was an enforceable agreement, Syringa has 
failed to demonstrate that there was any improper or wrongful conduct on the part of Qwest to 
support a claim of tortious interference. The decision to make a multiple awards to ENA and 
Qwest was a unilateral decision on the part of the State. Syringa has not pointed to any actions by 
Qwest demonstrating any improper motive to harm Syringa or actions giving rise to inferences of 
bribery, deceit, threats or any other type of wrongful conduct. The evidence demonstrates that 
Qwest and the lEN Alliance both competed fairly and, ultimately unsuccessfully, to get the entire 
project. The decision to make the multiple awards, and the decision dividing the work between 
ENA and Qwest were made by DOA, without tortious interference by Qwest. 
Qwest has shown that there are no genuine issues of material fact with respect to these 
claims for tortious interference. The burden thus shifts to Syringa to demonstrate that there was a 
genuine issue of fact. Syringa has not met its burden to demonstrate that that there is any genuine 
issue of fact on these claims. Accordingly, Qwest's motion for summary judgment as to Counts 
Four and Five is granted. 


























































































c. ENA's Motions for Summary Judgment: Breach of the Teaming Agreement 
On January 14,2011, ENA filed an affidavit of Leslie M. Hayes attaching a number of e-
mails from January 21, 2009 (just after the notice of intent to award to Qwest and ENA), e-mai1s 
from January 30, 2009 (just after the awards to Qwest and ENA and a meeting to discuss how the 
work would be divided) and excerpts from the November 5, 2010 deposition of Greg Lowe. 
Syringa filed a motion to strike the affidavit because LR.C.P 56(c) does not authorize affidavits to 
be submitted with a reply brief. The Court has discretion to alter the requirements of the rule for 
good cause shown. However, Qwest has not provided any reason why these materials were not 
provided earlier. The Court will grant the motion to strike. However, some of material included 
in the affidavit has been provided to the Court by another party.45 
ENA argues that: a) the Teaming Agreement was not an enforceable contract because it is 
missing material terms, does not show mutual intent to create an enforceable obligation, and 
expressly contemplated the execution of a subsequent agreement; b) assuming the Teaming 
Agreement was an enforceable contract, it terminated by its own terms when the State rejected the 
lEN Alliance's proposal; c) assuming the Teaming Agreement was an enforceable contract, 
perfonnance never became due because of a failure of a condition precedent; and d) assuming the 
Teaming Agreement was an enforceable contract, it is unenforceable now because its commercial 
purpose was frustrated when DOA awarded Qwest the entire connectivity portion of the lEN that 
the lEN Alliance contemplated for Syringa. 
45 Portions of the January 30,2009 e-mail string were attached as Exhibit 16 to the November 16,2010 Affidavit of 
David R. Lombardi. 




















































































In opposition, Syringa argues that: a) the Teaming Agreement was a valid, enforceable 
contract because its terms were sufficiently definite and manifests the intention of ENA and 
Syringa to be bound upon the award of the SBPO; b) the State's actions did not terminate the 
Teaming Agreement because there is no evidence that the State "formally and finally" rejected the 
lEN Alliance Proposal as required by the Teaming Agreement, and because the State issued the 
award in violation ofIdaho Code § 67-57l8A; c) ENA's performance was not excused by a failure 
of a condition precedent; and d) ENA's performance under the Teaming Agreement is not excused 
due to frustration of purpose because the frustration was not sufficiently severe, that is, the purpose 
of the Teaming Agreement was not totally, or near totally, destroyed. Further, the issuance of a 
multiple award was foreseeable. Lastly, ENA cannot show it was not at fault in causing the 
frustration. 
In its Reply, ENA argues that Syringa's time to challenge the validity of the lEN award 
under Idaho Code § 67-57l8A has passed because the Court has already found that Syringa failed 
to exhaust its administrative remedies. ENA further argues that the ENA SBPO constitutes an 
award of only a portion of the work. Additionally, ENA reiterates that the Teaming Agreement is 
unenforceable because it is missing material terms and only manifests an intention to negotiate a 
future contract. ENA argues that in the cases Syringa cites, where a teaming agreement was 
enforceable, the parties actually won the entire bid and then became liable to a subcontractor under 
a prior agreement. As to Syringa's argument that there was not a failure of a condition precedent, 
ENA argues that this argument "flies in the face of logic and completely misconstrues the prior 
allegations, briefing, and decisions of this Court." (ENA's Reply 10.) Moreover, ENA argues it 
owed no duty to Syringa to ensure Syringa received the connectivity portion of the lEN 





















































































project or otherwisl~ advocate on behalf of Syringa, and that the Teaming Agreement is not 
ambiguous as to the parties' intent. Lastly, ENA reiterates that even assuming the Teaming 
Agreement was enforceable, its performance is excused due to the Teaming Agreement's 
commercial purpose being frustrated by the award of the entirety of the connectivity portion of the 
lEN project to Qwest. 
As explained above, the Court concludes that the Teaming Agreement is not an enforceable 
contract, but rather is merely an agreement to agree. ENA is not liable for the breach of an 
unenforceable contract. 
Even assuming, however, that the Teaming Agreement is an enforceable contract, summary 
judgment is still appropriate. ENA did not ask for DOA to make a multiple award. The lEN 
Alliance sought the entire award of the lEN work. DOA unilaterally decided to make multiple 
awards to ENA and Qwest. DOA unilaterally divided the work between ENA and Qwest. There 
is no evidence that ENA requested DOA to award to Qwest the work that the lEN Alliance 
proposed for Syringa. 
Contrary to Syringa's argument, the Court concludes that both the decision to make a 
multiple award to Qwest and ENA and the final division of the work as reflected in the 
Amendments to the SBPOs constituted formal and final rejections of the lEN Alliance proposal. 
DOA decided not to award the entire contract to anyone bidder. This decision rejected the lEN 
Alliance bid proposal to award the entire contract to ENA. The work DOA awarded to Qwest 
included all of the work that ENA and the lEN Alliance intended for Syringa. Once the work was 
awarded to Qwest, ENA had no authority to assign or award to Syringa any portion of the work 
that DOA awarded to Qwest. Syringa's argument that ENA had the right or a duty to award any of 
the connectivity work to Syringa is not supported by the facts. DOA did not award ENA any of 





















































































the work that the Teaming Agreement would have assigned to Syringa. ENA could not have 
awarded Syringa the work that was awarded to Qwest. ENA is not liable to Syringa because there 
is no evidence that ENA was responsible for the manner in which DOA awarded the work. 
ENA has shown that there is no genuine issue of material fact and that ENA did not breach 
the Teaming Agreement. The burden then shifts to Syringa to demonstrate that there is a genuine 
issue of fact. Syringa has not demonstrated that there is a genuine issue of material fact that ENA 
breached the Teaming Agreement. Accordingly, the Court will grant ENA summary judgment as 
to the breach of contract claim in Count Six of the Complaint. 
Given the Court's resolution of ENA's motion for summary judgment, it is unnecessary to 
consider ENA's second motion for summary judgment regarding damages. 
Conclusion 
The Court understands Syringa's disappointment that it did not receive any of the lEN 
work. Considering that the lEN RFP bid proposal was the overall highest rated technical proposal 
and the overall most attractive cost proposal, Syringa had reason to question the manner in which 
the awards were made. However, as the Court ruled in the Substitute Opinion, Syringa had 
administrative remedies for any challenges to the manner in which the awards were made. By not 
pursuing any administrative remedies, Syringa is barred from seeking that relief here. As to the 
remainder of its claims, Syringa has failed to demonstrate that there are any genuine issues of 
material fact. 
For the foregoing reasons: 
1.	 The Court will grant the State Defendants' motion for summary judgment on 
Count Four of the Complaint on the grounds of immunity. 






















































































2.	 The Court will grant Qwest's motion for summary judgment on Counts Four and 
Five of the Complaint. 
3.	 The Court will grant ENA's motion for summary judgment on Count Six of the 
Complaint. 
The Court, having previously granted summary judgment as to the claims in Counts One, 
Two and Three of the Verified Complaint, and being fully advised in the premises, directs Counsel 
for the Defendants to submit appropriate forms ofjudgments consistent with the foregoing. 
IT IS SO ORDERED.
 
Dated this day ofFebruary 2011.
 
Prick H. Owen 
District Judge 
























































































CERTIFICATE OF MAILING 
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COMES NOW defendant ENA Services, LLC, ("defendant ENA"), by and through its 
counsel of record, Hall, Farley, Oberrecht & Blanton, P.A. and Bradley Arant Boult Cummings, 
LLP, and withdraws DEFENDANT ENA SERVICES, LLC's SECOND MOTION FOR SUMMARY 
JUDGMENT. This motion is withdrawn in view of the MEMORANDUM DECISION AND ORDER RE: 
MOTIONS FOR SUMMARY JUDGMENT entered by the Court on February 9, 2011. 
DATED this pi!;:;of February, 2011. 
HALL,FARLEY,OBERRECHT 
& BLANTON, P.A. 
J 
BY__~--=-i~-'--'--b--=--- --"---------'--- _ 
Phillip S. berrecht - Of the Firm 
Leslie M.G. Hayes - Of the Firm 
BRADLEY ARANT BOULT CUMMINGS LLP 
Robert S. Patterson - Of the Firm 
Attorneys for Defendant ENA Services, LLC, a 
Division of Education Networks of America, 
Inc. 
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David R. Lombardi 
Amber N. Dina 
GIVENS PURSLEY LLP 
601 W. Bannock 
P. O. Box 2720 
Boise,ID 83701 
Fax: (208) 388-1300 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & 
HAWLEYLLP 
877 W Main St, Ste Jl 000 
PO Box 1617 
Boise, ID 83701-1617 
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Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK 
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101 S Capitol Blvd, 10th FI 
PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Fax: (303) 866-0200 
















Phillip S. 0 rrecht 
Leslie M.G. Hayes 
WITHDRAWAL OF DEFENDANT ENA SERVICES, LLC'S SECOND MOTION FOR SUMMARY 
JUDGMENT - 3 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
Defendants. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED That Plaintiffs Complaint 
and Demand for Jury Trial is dismissed, with prejudice, as against all Defendants and Judgment 
is hereby entered in favor of Defendants Idaho Department of Administration, J. Michael "Mike" 
SYRINGA NETWORKS, LLC, an Idaho 





IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL 
"MIKE" GWARTNEY, in his personal and 
official capacity as Director and Chief 
Information Officer of the Idaho 
Department of Administration; JACK G. 
"GREG" ZICKAU, in his personal and 
official capacity as Chief Technology 
Officer and Administrator of the Office of 
the CIO; EDUCATION NETWORKS OF 
AMERICA, Inc., a Delaware corporation; 
QWEST COMMUNICAnONS 
COMPANY, LLC, a Delaware limited 
liability company; 















Gwartney, Jack G. "Greg" Zickau, ENA Services, LLC, a division of Education Networks of 
America, Inc. and Qwest Communications Company, LLC. 
DATED this 1 day of ~ ,2011. 
PATRICK OWEN 
District Judge 
CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on this __ day of MAl? 0 g ') , 2011, I caused to be 
served a true and correct copy ofthe foregoing by the metho<fiIDiicated below, and addressed to 
the following: 
Merlyn W. Clark ~U.S. Mail 
Steven F. Schossberger __ Overnight Mail 
HAWLEY TROXELL ENNIS & HAWLEY LLP __ Hand Delivery 
877 W. Main Street, Suite 1000 __ Fax (954-5210) 
P.O. Box 1617 
Boise, ID 83701 
Attorneys for Idaho Dept. ofAdministration; J 
Michael "Mike" Gwartney and Jack G. "Greg" 
Zickau 
Phillip S. Oberrecht ~U.S.Mail 
HALL FARLEY OBERRECHT & BLANTON, P.A. __ Overnight Mail 
702 W. Idaho, Ste. 700 __ Hand Delivery 
P.O. Box 1271 __ Fax (395-8585) 
Boise,ID 83701 















Robert S. Patterson 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, TN 37203 
Attorneys for ElVA Services, LLC 
Stephen R. Thomas 
MOFFATT THOMAS BARRETT ROCK & FIELDS 
101 S. Capitol Blvd., lOth Floor 
P.O. Box 829 
Boise, ID 83701 
Attorneys for Qwest Communications Company 
B. Lawrence Theis 
Steven Perfrement 
HOLME ROBERTS & OWEN LLP 
1700 Lincoln Street, Suite 4100 
Denver, CO 80203 
Attorneys for Ql1-'est Communications Company 
David R. Lombardi 
GIVENS PURSLEY LLP 
P.O. Box 2720 
Boise, Idaho 83701 
Attorneys for Plaintiff 
' ...... 
~U.S.Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax (615-252-6335) 
JU.S. Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax (385-5384) 
L/' U.S. Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax (303-866-0200) 
~U.S.Mail 
__ Overnight Mail 
__ Hand Delivery 
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COMES NOW Defendant ENA Services, LLC. ("ENA"), by and through undersigned 
counsel, and hereby moves this Court, pursuant to Idaho Code §§12-120(3) and Rules 54(d) and 
54(e) of the Idaho Rules of Civil Procedure, for an award costs and attorney fees incurred in this 
matter. 
This motion is made and based upon the files and records herein, along with ENA's 
Verified Memorandum of Costs and Attorney's Fees, and the Affidavits of Counsel, filed 
contemporaneously her~­







Phillip S. berrecht - Of the Firm 
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CERTIFICATE OF SERVICE 
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David R. Lombardi U.S. Mail, Postage Prepaid 
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601 W. Bannock Telecopy 
P. O. Box 2720 
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Fax: (208) 388-1300 
Merlyn W. Clark U.S. Mail, Postage Prepaid 
HAWLEY TROXELL ENNIS & .:i- Hand Delivered 
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877 W Main St, Stl~ 1000 Telecopy 
PO Box 1617 
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Stephen R. Thomas U.S. Mail, Postage Prepaid 
MOFFATT THOMAS BARRETT ROCK -:i­ Hand Delivered 
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PO Box 829 
Boise, ID 83701-0829 
Fax: (208) 385-5384 
B. Lawrence Theis U.S. Mail, Postage Prepaid 
Steven Perfrement Hand Delivered 
HOLME ROBERTS & OWEN LLP + Overnight Mail 
1700 Lincoln Street, Suite 4100 Telecopy 
Denver, CO 80203 
Fax: (303) 866-0200 
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Phillip S. Oberrecht 
Leslie M.G. Hayes 
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Phillip S. Oberrecht MAR 2- turn 
ISS #1904; pso@haIUarley.com 
Leslie M. G. Hayes 
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702 West Idaho, Suite 700 
Post Office Box 1271 
Boise, Idaho 83701 
Telephone: (208) 395-8500 
Facsimile: (208) 395-8585 
W:\4\4-595.\ \Pleadings\Attomeys Fees-HFOB Request.doc 
Robert S. Patterson, pro hac vice 
TSB #6189; bpatterson@babc.com 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 700 
Nashville, Tennesse:e 37203 
Telephone: (615) 252-2335 
Facsimile (615) 252-6335 
Attorneys for Defendant ENA Services, LLC, 
a Division of Education Networks ofAmerica, Inc. 
;rlRISTOPHEF< O. RICH, Clerk 




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
SYRINGA NETWORKS, LLC, AN Idaho 
limited liability company, 
Plaintiff, 
vs. 
IDAHO DEPARTMENT OF 
ADMINISTRATION; J. MICHAEL "MIKE" 
GWARTNEY, in his personal and official 
capacity as Director and Chief Information 
Officer of the Idaho Department of 
Administration; JACK G. "GREG" ZICKAU, 
in his personal official capacity of Chief 
Technology Offic~:r and Administrator of the 
Office ofthe CIO; ENA SERVICES, LLC, a 
Division of EDUCAT ION NETWORKS OF 
AMERICA, INC. a Delaware corporation; 
QWEST COMMUNICATIONS COMPANY, 
LLC, a Delaware limited liability company, 
Defendants. 
Case No. CV OC 0923757 
AFFIDAVIT OF ROBERT S. 
PATTERSON IN SUPPORT OF 
REQUEST FOR ATTORNEY FEES 




















COUNTY OF DAVIDSON )
 
Robert S. Patterson, being first duly sworn upon oath, deposes and says: 
1. I am one of the attorneys of record for Defendant ENA Services, LLC ("ENA") in 
the above action. As such, I make this affidavit of my own personal knowledge in support of 
ENA's Memorandum of Costs and Motion to Allow Attorney Fees and Calculation of 
Prejudgment Interest. 
2. The legal services provided in this action to ENA were provided by Robert S. 
Patterson, a partner in the :finn Bradley Arant Boult Cummings LLP, the undersigned, who has 
been practicing law for approximately thirty-three years, and Christina Isbell, a paralegal who 
worked under the direct supervision and control of the attorney working on this case. 
3. W(~ billed ENA at our standard hourly rates through the course of this litigation. 
My standard howrly rate in 2010 was $435 an hour and in 2011 is $445 an hour. Christina 
Isbell's standard hourly rate in 2010 was $180 per hour and in 2011 is $185 an hour. Those 
hourly rates are reviewed annually in comparison to those providing the same or similar services, 
and were reasonable for the services provided by each of those individuals in this case. 
4. The;: total amount of attorney fees incurred by ENA from work done by members 
or employees of the fInn Bradley Arant Boult Cummings LLP in this action is $184,134.35 
exclusive of costs" Those fees have been reasonably and necessarily incurred in the prosecution 
of this action. 
5. Additionally, we have billed the client for costs totaling $9466.47. Of these costs, 
$8,494.24 were for travel costs to and from Nashville, IN, where ENA is headquartered, to 









Boise, Idaho, where this cases was pending. The additional expenses included $314.90 in 
copying charges, $122.00 for computerized legal research, and additional charges for 
miscellaneous exp(~nse for such things as Federal Express. 
5. Since ENA was the prevailing party in this action, we request an award of 
attorney fees under Idaho Code Sections 12-120(3). 
6. Attached is an itemization of the legal services we provided to ENA showing the 
services rendered, 1he person who performed the services and the time involved. Exhibit "A" are 
the invoices rend(~red to and paid by the client in this matter through February 4, 2011. 
Additionally, we currently show unbilled charges of $11,693.34 which includes unbilled 
disbursements for travel, principally in connection with the argument of the motions for 
summary judgment on January 20, 2011, of $1236.09. Exhibit "B" is the detail of services 
performed since that time which has not yet been billed to ENA. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
1Jd~ 
ROBERT S. PATTERSON 
SUBSCRIBED AND SWORN TO before me this 11th day of March, 2011. 
. t ,P.ublic for Tennessee 
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~ <:' • NOTARY : ~. : 
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My Commission EKpnes MAY 2. 2011 









 i-.tl"'~.ac::.:: ::w. Joc L.  ...\...l..l.-t--i---: -- --
:'GQ~lOn~lfe   
  •• j  : ---'=-+-''4-''=--->...J.------
0 
 •  : 
· « .   ...  ---,  Co ll' ~\" 
"",.I '  
 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 1\~day of March, 2011, I caused to be served a true
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